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INTRODUCTION

JOHN V. DENSON

presidency, that unique political institution created by our
eighteenth-century Founders. Two of the most popular
books on this subject are The Imperial Presidency, by Arthur M.
Schlesinger, Jr.,1 and The American Presidency, by Forrest McDon-
ald.2 These books are well-researched, and both authors are
competent scholars who express their ideas through excellent
prose. So why another book on this subject? The main reason is
to express various viewpoints in the long tradition of classical
liberalism which are not contained in any other books on the
presidency with which I am familiar. Schlesinger essentially
states the viewpoint of modern liberals, and McDonald states
basically that of the conservatives. Also, the viewpoints
expressed in this volume are very different from the perspectives
of most of the professional historians whose polls are studied in
the first essay herein by professors Richard Vedder and Lowell
Gallaway. In every published poll taken of selected groups of
professional historians since 1948, Presidents Abraham Lincoln
and Franklin Roosevelt have been rated as two of the three
“greatest,” compared with the judgment expressed in this book
which rates them as the two “worst” presidents.3 Therefore, we
need to begin with an explanation of the term classical liberalism
and distinguish it from conservatism and modern liberalism.
Ralph Raico, a classical liberal and a professional historian
who has an excellent chapter on President Truman in this vol-
ume, has correctly stated that, “Classical liberalism-—or simply
liberalism, as it was called until around the turn of the century—

There are already many books analyzing the American

1Arthur M. Schlesinger, Jr., The Imperial Presidency (Boston: Houghton Mif-
flin, 1973).

2Forrest McDonald, The American Presidency: An Intellectual History
(Lawrence: University Press of Kansas, 1994).

3President Washington is invariably ranked with Lincoln and Franklin Roo-
sevelt as the three greatest presidents in these polls of the professional his-
torians, which speaks volumes about the political persuasion of a large part
of this profession.

X
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is the signature political philosophy of Western civilization.”4 He
is referring to the political philosophy of a limited, constitu-
tional government which follows an economic policy of the free
market and a foreign policy of noninterventionism, all ideas
which were very popular and influential in America in the eigh-
teenth and early nineteenth centuries. He is not praising the phi-
losophy of big government associated with the term “liberal—"
which today signifies a belief in a central government designed
to promote egalitarianism, with a regulated, highly taxed econ-
omy and an interventionist foreign policy appropriately
described, in my opinion, as “globaloney.” These modern liber-
als, who were calling themselves “progressives” or “socialists” in
the early part of the twentieth century, later adopted the term
“liberal” for the same reasons that the American Whig Party
adopted the venerable term “Whig” from the British in the nine-
teenth century. American Whigs believed in big government and
the British Whigs believed in limited government. The adoption
of the terms “liberal” and “Whig” were done to confuse the
American people about the true intentions of the advocates of
big government. Felix Morley described this shell game of labels
in 1951 as follows:

Those who urge the progressive intervention of government in
business were once accurately and dispassionately known as
“Socialists.” But most American Socialists now describe them-
selves as “liberals,” although that designation for a believer in
State planning is directly opposite to the historic meaning of
the word. There is no doubt that this type of semantic duplic-
ity, or double-talk, has been politically influential.’

However, today the political label “liberal” has become such
an opprobrious word of political baggage to a significant num-
ber of the general public that many modern liberals have
retreated to their previous label of “progressives.” The modern
liberal wants to bring about his plan of the welfare state
through the democratic process, or “social democracy,” a term
born during the French Revolution. The egalitarian ideas of the

4Ralph Raico, “The Rise, Fall, and Renaissance of Classical Liberalism—
Part 1” Freedom Daily (August 1992): 11.

SFelix Morley, The Foreign Policy of the United States (New York: Alfred A.
Knopf, 1951), p. 4.
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French Revolution inspired the socialist movement in the nine-
teenth century, which filtered into the American political system
at the end of that century through the “progressive” movement.
As progressives became the dominant political force in the early
part of the twentieth century, they changed their label to “liber-
als.”¢

The word “classical” is defined by the dictionary as “not new
and experimental; as, classical political science.”” In an excellent
recent book entitled Classical Liberalism: The Unvanquished Ideal,
the British political philosopher David Conway points out that
the term “liberalism,” as used today to describe a political phi-
losophy, must be further defined as either modern liberalism or
classical liberalism. He points out that these terms have an
opposite meaning, primarily as they relate to the size, power,
and purpose of the central government. This is especially true in
regard to the role of government as it relates to the economy.8
We also learn from Conway’s book, and as indicated in its sub-
title, that classical liberalism is an “unvanquished ideal” which
has been almost completely discarded in the twentieth century,
primarily as a result of World War 1.

Conway traces the historical development of classical liber-
alism back as far as the seventeenth century, although its roots
can actually be traced to ancient Greece, and he states,

After falling into almost complete intellectual disrepute toward
the end of the nineteenth century, classical liberalism was res-
cued from oblivion and revived in the twentieth century by
such notable thinkers as Ludwig von Mises and Friedrich
Hayek.?

6This was first noted in two popular magazines at the time, the New Repub-
lic and Nation which both supported their ideas. See Dwight D. Murphey,
Liberalism in Contemporary America (McLean, Va.: Council for Social and
Economic Studies, 1992).

7Webster’s New Universal Unabridged Dictionary, deluxe 2nd ed. (New York:
New World Dictionaries/Simon and Schuster, 1979), p. 334.

8David Conway, Classical Liberalism: The Unvanquished Ideal (New York: St.
Martin’s Press, 1995); see also another excellent history and analysis of
classical liberalism in Great Thinkers in Classical Liberalism, vol. 1, The
Locke-Smith Review, Amy H. Sturgis, ed. (Nashville, Tenn.: LockeSmith
Institute, 1994).

9Conway, Classical Liberalism, p. 8.
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Later, Conway comments on the importance of this philosophy:

No society has ever fully exemplified that form which classi-
cal liberals maintain is best. Classical-liberal ideas greatly
influenced the founding fathers of the U.S.A. in their design of
its constitution. They also inspired much reform in Britain in
the nineteenth century. However, today, neither society comes
close to being a liberal polity as classical liberals conceive of
one. Both contain far too much legislation and regulation
restrictive of the liberty of members.10

Conway reviews the ideas of some of the principal advocates
of classical liberalism, such as John Locke in the seventeenth
century, Adam Smith and David Hume in the eighteenth cen-
tury, and John Stuart Mill in the nineteenth century.

Ludwig von Mises, one of the two most prominent classical
liberals identified by Conway in the twentieth century, is mainly
known today as an economist, but he expressed many of his
political ideas in 1927 in a book entitled Liberalism. He had to
change the title in subsequent editions to distinguish classical
liberalism from the term “liberal” that is used today. The title of
a later edition of the same book was Liberalism: In the Classical
Tradition.1! The other classical liberal identified by Conway,
Friedrich A. Hayek, who is also known mainly as an economist,
was a student of Mises and attended his famous seminars pre-
sented in Vienna. Hayek won the Nobel Prize for economics in
1974, though his views on classical liberalism can be seen in his
influential books, The Road to Serfdom and The Constitution of Lib-
erty.

At the probable risk of justified criticism for oversimplifica-
tion, 1 will give a brief statement of the ideas and differences of
the three main political philosophies which are important for
readers of this book. Probably the main issue which distin-
guishes classical liberalism from both modern liberalism and
conservatism is the recognition by the classical liberal that a
citizen’s own government is more likely to be a threat to his

10[bid., p. 25.

Iudwig von Mises, Liberalism: In the Classical Tradition (Irvington-on-
Hudson, N.Y.: Foundation for Economic Education and San Francisco: Cob-
den Press, 1985).
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liberty than any foreign government or domestic criminal.12
Therefore, the classical liberal is sensitive to the issue of big gov-
ernment and wants it to be limited to a very narrow range of
powers to which it is best suited and otherwise restrained by a
constitution from violating the citizens’ rights. Therefore, the
issue of “liberty versus power” is the essential reference point for
the classical liberal regarding government.!3 The American
Founding Fathers were very sensitive to this issue of their own
government taking away their freedom because of their experi-
ence as subjects of the British Empire. They primarily designed
the American government through the Constitution and the Bill
of Rights, to protect citizens from their own central or federal
government by preventing the concentration of too much
power into the hands of that government and by letting most of
the political power remain with the States and the people. This
was made explicit in the Ninth and Tenth Amendments.

On the other hand, modern liberals and conservatives both
want a larger, more powerful federal government, but each
wants this for different purposes. The modern liberals want a
big government to regulate the economy and for the egalitarian
purposes of the welfare state, so that tax money can be redistrib-
uted by central planners and bureaucrats to various groups. Con-
servatives want a large and powerful government, although usu-
ally not as big as the modern liberals, primarily for “national
defense,” including the CIA, and for “law and order,” including the
FBI and the Bureau of Alcohol, Tobacco, and Firearms. Also, con-
servatives believe that government should be in partnership with
business and grant it certain favors such as subsidies, tariffs, and
protection for its economic interests, both at home and abroad.

Conservatives believe in private enterprise, but classical lib-
erals believe in free enterprise with no partnership or help from
the federal government and with virtually no controls or regula-
tions by the federal government over the economy. Both modern
liberals and conservatives supported big government during the
cold war to fight communism, and they have continued their
support in recent times to allow America to become the world’s
policeman. Classical liberalism believes in free-market global

125ee the classic work by Albert Jay Nock, Our Enemy, The State (New York:
Free Life Editions, 1973).

13See Joan Kennedy Taylor, ed., Liberty Against Power: Essays by Roy A.
Childs, Jr. (San Francisco: Fox and Wilkes, 1994).

xiii
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trade but also believes that business and banking interests should
engage in foreign trade at their own risk without government aid
and that America should not be the world’s policeman. This is
the classical-liberal idea of a noninterventionist foreign policy.
As Conway states, classical liberalism had a dominant influ-
ence at the time of the formation of the American government.
Among the Founders, Thomas Jefferson is usually identified as
the person most representative of classical liberalism and is most
often quoted for his belief “That government governs best which
governs the least.”14 Jefferson applied this general idea specifi-
cally to the American government: “The policy of the American
government is to leave their citizens free, neither restraining nor
aiding them in their pursuits.”15 Alexander Hamilton, among the
Founders, is usually designated as the best representative of con-
servatism. Christopher Hollis, in his excellent work on American
history, summarizes the Jefferson-Hamilton conflict as follows:

Hamilton was content to support the Constitution because he
was confident that, once a central government was estab-
lished, it would be able at each crisis, or pretended crisis, to
filch from the States such powers as might seem to it conven-
ient. In this he has been proved disastrously right. Jefferson,
also foreseeing the danger, thought to guard the liberty of the
individual by the addition to the Constitution of a series of
Amendments [the first Ten Amendments, known as the Bill of
Rights]. Many others doubted and were induced to support
ratification only by the argument that there could be no dan-
ger in giving the Constitution a trial, since any state could
always secede again if it wished to do so. What a sorry joke
have their descendants made of poor Jefferson and his friends.
How Alexander Hamilton must grin from his grave!16

Both Jefferson and Hamilton served in the first cabinet of
President George Washington. Washington is not usually
remembered as an intellectual, and he probably favored more of
Hamilton’s views than Jefferson’s concerning the size and power

14Charles T. Sprading, ed., Liberty and the Great Libertarians: Anthology on
Liberty, A Handbook of Freedom (New York: Arno Press and The New York
Times, 1972), p. 82.

15Antony Jay, ed., The Oxford Dictionary of Political Quotations (New York
and Oxford: Oxford University Press, 1996), p. 193 (emphasis added).
16Christopher Hollis, The American Heresy (New York: Minton, Balch,
1930), p. 38.
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of the federal government. Clearly he did so in regard to the
issue of central banking. Nevertheless, Washington was defi-
nitely influenced by the classical-liberal ideas which pervaded
the eighteenth century and expressed one of the principal classi-
cal-liberal viewpoints about government: “Government is not
reason, it is not eloquence—it is force! Like fire it is a dangerous
servant and a fearful master; Never for a moment should it be
left to irresponsible action.”17 Ludwig von Mises went into more
detail in describing the danger of government in general, or “the
state,” by expressing the following classical-liberal idea in his
excellent book on politics entitled Omnipotent Government: The
Rise of the Total State and Total War-:

The state is essentially an apparatus of compulsion and coer-
cion. The characteristic feature of its activities is to compel
people through the application or the threat of force to behave
otherwise than they would like to behave. . . .

The state is, if properly administered, the foundation of
society, of human cooperation and civilization. It is the most
beneficial and most useful instrument in the endeavors of man
to promote human happiness and welfare. But it is a tool and
a means only, not the ultimate goal. It is not God. It is simply
compulsion and coercion; it is the police power. . . .

The state is a human institution, not a super human
being. He who says “state” means coercion and compulsion.
He who says: There should be a law concerning this matter,
means: The armed men of government should force people to
do what they do not want to do, or not to do what they like.
... The worship of the state is the worship of force. There is
no more dangerous menace to civilization than a government
of incompetent, corrupt, or vile men. The worst evils which
mankind ever had to endure were inflicted by bad govern-
ments. The state can be and has often been in the course of his-
tory the main source of mischief and disaster. . . .

The essential characteristic features of state and govern-
ment do not depend on their particular structure and constitu-
tion. They are present both in despotic and in democratic gov-
ernments. Democracy too is not divine. We shall later deal with
the benefits that society derives from democratic government.

17Sprading, ed., Liberty and the Great Libertarians, p. 53.
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But great as these advantages are, it should never be forgotten
that majorities are no less exposed to error and frustration
than kings and dictators. That a fact is deemed true by the
majority does not prove its truth. That a policy is deemed
expedient by the majority does not prove its expediency. The
individuals who form the majority are not gods, and their
joint conclusions are not necessarily godlike.18

The danger of democracy to liberty was an important point
considered by the American framers, who were as concerned
about the dangers to liberty from the majority as from a
monarchy. They often referred to the danger of “King Numbers”
or “Mobocracy” as a severe threat to liberty, and, therefore, they
designed the Constitution, especially the Bill of Rights, to protect
citizens’ rights from majority rule. Today, most conservatives
and modern liberals speak of “protecting democracy” at home or
“spreading democracy” abroad, but rarely do they speak of
“protecting liberty” or “spreading liberty.” As pointed out by
Mises, democracy does not necessarily promote liberty and it
may even become despotic to a substantial minority.

A couple of aphorisms serve to describe the general philoso-
phy of classical liberalism, which believes in trying to solve
social and economic problems primarily through private, vol-
untary action and in the market economy rather than turning
to government. One of these was often expressed by President
Ronald Reagan during his campaigns, but, unfortunately, he did
not—or was not allowed to—put the idea into practice during
either of his two administrations. His campaign slogan was
“Government is not the answer, it is the problem.” Another
which captures the essence of classical liberalism was made by
an obscure lyric poet in Germany who died in 1843. He stated,
“What has made the State a hell on earth has been that man has
tried to make it his heaven.”19

There have been many reforms, especially in the twentieth
century, beginning with the “progressives” and coming up to the

18Ludwig von Mises, Omnipotent Government: The Rise of the Total State and
Total War (New Rochelle, N.Y.: Arlington House, 1969), pp. 46-47.

19Yohann Christian Friedrich Holderlin as quoted by FA. Hayek in The Col-
lected Works of EA. Hayek, vol. 10, Socialism and War: Essays, Documents,
Reviews, Bruce Caldwell, ed. (Chicago: University of Chicago Press, 1997),
p- 175.
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modern liberals today who want specific and good social pro-
grams. To accomplish their ends, they pass laws to force the
program onto everyone and to force all of the taxpayers to pay
for it. It is this constant increase in taxation and the power of
government in order to create “good” government programs
that has been one of the major causes of government becoming
a “Leviathan,” which then becomes a threat to the liberty of all
the citizens.

As noted earlier, the ideas of conservatism and classical lib-
eralism were dominant in American politics at the beginning of
the Republic. The battle over what the proper role and power of
the federal government should be continued up until the time of
the American Civil War. Those individuals who controlled the
American government during and at the end of the Civil War
believed in a strong central government with a high or protec-
tive tariff, which amounted to a partnership between big busi-
ness and big government. These were the basic ideas of Alexan-
der Hamilton and conservatism at that time. The ideas of
Thomas Jefferson and of limited government and states’ rights
were largely discarded after this war.

One of the principal goals and great achievements of classical
liberalism was the abolition of slavery—which occurred
throughout Western civilization in the nineteenth century—
without war being necessary—except for the revolt in Haiti—
despite the fact that slavery had been a significant, well-accepted,
worldwide institution for thousands of years. The great tragedy
for classical liberalism, and for American political thought, was
that the ideas of limited government and states’ rights, which
were the classical-liberal ideas adopted by the South, became
intertwined with the idea of slavery, which classical liberalism
opposed. Even though the Civil War was not waged by the North
for the purpose of the abolition of slavery, as will be shown in
my essay on Lincoln herein, slavery was abolished after the war
through the Thirteenth Amendment. However, the war also had
the unfortunate effect of destroying the classical-liberal ideas of
states’ rights and limited government at the same time because
they were all advocated by the South. Big government advo-
cates stated, then and now, that states’ rights and slavery went
hand in hand. Big government advocates, even today, often
claim that the abolition of slavery was their great achievement
in spite of the fact that big government and slavery had been
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joined together for many centuries and were the twin evils clas-
sical liberalism always opposed.

Immediately after the Civil War, the famous historian of lib-
erty, Lord Acton, wrote to General Robert E. Lee and asked what
the result of the Civil War was in Lee’s opinion. Lee replied in a
letter dated December 15, 1866, and, in part, stated:

[Tlhe consolidation of the states into one vast republic, [is]
sure to be aggressive abroad and despotic at home . . . [and]
will be the certain precursor of that ruin which has over-
whelmed all those [governments] that have preceded it.20

At the end of the nineteenth century in America the political
battle was no longer between classical liberalism and conser-
vatism. It was between two advocates of big government, but
for different purposes: one was conservatism, which favored big
government and a partnership with big business, and the other
was “progressivism,” which wanted big government to regulate
or control the economy and move toward egalitarianism and the
welfare state.21

Turning now to the American presidency as viewed by clas-
sical liberals, one of my favorite presidents is not covered in this
book. He was the first president after the Civil War who
attempted to revive the ideas of Jefferson and classical liberalism;
unfortunately, however, he was also the last. Grover Cleveland, in
my opinion, is the last good president from a classical-liberal per-
spective, and a few illustrations of his actions while in office will
show that classical liberalism does not advocate a “do-nothing”
president or one that is weak. Classical liberalism believes that
the president should use his power to promote and protect indi-
vidual liberty rather than to increase the power of the federal

20John V. Denson, ed., The Costs of War: America’s Pyrrhic Victories, 2nd ed.
(New Brunswick, N.J.: Transaction Publishers, 1999), app. 1, p. 496; see
also Essays in the History of Liberty: Selected Writings of Lord Acton, J. Rufus
Fears, ed. (Indianapolis, Ind.: Liberty Classics, 1985), p. 365.

21See Christopher Hollis, The American Heresy, cited earlier. This is an excel-
lent study of American history which concludes that the Jeffersonian the-
ory of a limited central government and States’ rights ended with the Civil
War and was replaced by Hamilton’s ideas of big government in partner-
ship with big business, which was solidified into place by Woodrow Wil-
son who led America into World War 1.

Xviil
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government. Cleveland stood for sound money and the gold
standard,?2 and he was opposed to the protective tariff.23 He
advocated the increased respect and sovereignty of the States as
a check and balance on the power of the central government.24
Cleveland generally supported the ideas of a limited federal gov-
ernment and the strict construction of the Constitution, a free-
market economy, and the separation of banking from the gov-
ernment.2>

Two good examples of Grover Cleveland acting as a strong
president, trying to protect individual liberty rather than pro-
moting power in the federal government, will illustrate my
point. The first relates to a domestic issue regarding a rather
meager attempt by Congress to create a welfare system—which
Cleveland fought because of his belief that the federal govern-
ment should not be involved in any welfare program, not only
because it increased the power of the federal government, but
also because it decreased the liberty and the moral character of
the people who might become dependent upon it. This political
principle in no way meant he was opposed to private charity,
which of course he supported. Cleveland used the power of the
presidency to veto a federal welfare program of only $10,000
for drought relief in Texas, and he stated:

I do not believe that the power and duty of the general Gov-
ernment ought to be extended to the relief of individual suffer-
ing. . . . A prevalent tendency to disregard the limited mission
of this power should, I think, be steadfastly resisted, to the end
that the lesson should be constantly enforced that though the
people support the Government the Government should not
support the people. . . . Federal aid in such cases encourages the
expectation of paternal care on the part of the Government and
weakens the sturdiness of our National character.26

22Richard E. Welch, Jr., The Presidencies of Grover Cleveland (Lawrence: Uni-
versity Press of Kansas, 1988), pp. 118, 129.
231bid., pp. 83, 88, 93.

241bid., p. 147.
251bid., pp. 147, 207.

26Garet Garrett, “The Revolution Was” in The People’s Pottage (Caldwell,
Idaho: Caxton Printers, [1953] 1993), p. 55.
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Garet Garrett notes that Cleveland’s veto was: “[Olne way of
saying a hard truth that was implicit in the American way of
thinking, namely, that when people support the government they
control government, but when the government supports the
people it will control them.”2? Modern liberalism completely
supports government welfare as a principle, and although most
conservatives condone the practice, they mainly oppose the
amount of tax money for the program and want it to be smaller,
rather than opposing the principle of government welfare alto-
gether.

The second example of Cleveland’s use of presidential power
to promote liberty was his restraint on Congress in regard to the
declaration of war which prevented the Spanish-American War
during his presidency. Louis Fisher, in his excellent book on the
presidential war power, relates the following account of Presi-
dent Cleveland’s confrontation with several congressmen:

Some members of Congress itched for war. An associate of
President Cleveland was once present when a delegation from
Congress arrived at the White House to announce, “We have
about decided to declare war against Spain over the Cuban
question. Conditions are intolerable.” Cleveland responded
bluntly, “There will be no war with Spain over Cuba while I
am President.” A member of Congress protested that the Con-
stitution gave Congress the right to declare war, but Cleveland
countered by saying that the Constitution also made him
Commander in Chief and “I will not mobilize the army.” Cleve-
land said that the United States could buy Cuba from Spain for
$100 million, whereas a war “will cost vastly more than that
and will entail another long list of pensioners. It will be an
outrage to declare war.” This standoff raises the intriguing
possibility that a President, presented with a declaration of war
from Congress, could veto it on the ground that intelligence
obtained from diplomatic sources demonstrated that war was
unnecessary. In such situations, one would assume that this
information would be shared with Congress and derail efforts
to declare war.28

27Tbid.

281 ouis Fisher, Presidential War Power (Lawrence: University Press of
Kansas, 1995), p. 42.
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However, Congress later had a willing president to go along
with their efforts to abandon the ideas of the Founders, espe-
cially George Washington's ideas in his famous Farewell Address
wherein he promoted a noninterventionist foreign policy. It was
President McKinley, who led America into its first imperialistic
war by using the lie that the battleship USS Maine was sunk by
the Spanish.29 America made its tragic mistake of forgetting its
heritage of liberty and by seeking power with the conquest of
the Philippines in Asia. The new foreign policy of imperialism
was thus born in America.

I had a discussion with Jeffrey Hummel regarding his selec-
tion of Van Buren as the best example of a good classical-liberal
president, and I asked him if he had considered Grover Cleveland.
He stated that while he ranked him very high in most respects,
he did not rate him above Van Buren because of Cleveland’s use
of federal troops to break up the Pullman strike. This action by
Cleveland certainly increased the power of the central govern-
ment over the States. One of his biographers, Richard E. Welch,
Jr., sums up this mistake by Cleveland, who severely violated one
of the main principles of federalism that was inherent in the Con-
stitution, as it was originally conceived:

Cleveland was not the first American president to send federal
troops to maintain law and order during a railroad strike;
Hayes had done so during the “Great Strike” of 1877. Cleve-
land was, however, the first president to do so at his own ini-
tiative and not at the application of a state governor. Not only
did the governor of Illinois not request the dispatch of federal
troops, he objected publicly and often. Cleveland insisted that
under Section 5298 of the Revised Statutes, he possessed the
unrestricted authority to dispatch federal troops wherever
there was a threat to life and property. [Governor] Altgeld
insisted that police powers were reserved exclusively for the
states; in time of peace, federal troops could only intervene if
invited to do so by a state legislature or governor. Altgeld
wrote angry letters to the president and received equally angry
replies. Cleveland argued that the troops had been sent only
after he had received conclusive evidence from the judicial offi-
cers of the United States “that the process of the Federal courts
could not be executed through the ordinary means, and upon

29H.D. Rickover, How the Battleship Maine was Destroyed (Washington,
D.C.: U.S. Department of Navy, 1976), p. 91.
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competent proof that the conspiracies existed against com-
merce between the States.”30

Welch further elaborates on this use of federal troops by
Cleveland and his evolving stance regarding the authority of the
president:

For a student of the American presidency, the most interesting
feature of Cleveland’s actions during the Pullman strike is the
witness they offer to his evolving conception of presidential
authority. In the campaign of 1884, Cleveland had run on a
Democratic platform calling for renewed respect for the rights
and sovereignty of the individual states, and for many years
thereafter he had given periodic warning against undue cen-
tralization of power in the federal government. In 1894 he
claimed for the chief executive of the national government the
authority to supersede the state of Illinois as the protector of
law and order within its boundaries. Brushing aside the objec-
tions of Governor Altgeld, Cleveland assumed the police pow-
ers traditionally reserved to state and local governments as he
authorized the use of federal military power in a labor-man-
agement dispute. Like his hero Andrew Jackson, Cleveland
could simultaneously speak against the centralization of
power in the federal government and expand the power of the
federal executive. Cleveland’s interpretation of the traditions of
the Democratic Party was, at least, flexible. He quoted Jeffer-
son when denouncing federal interference in local elections,
but he acted like Jackson when he overrode Governor Altgeld
and claimed supremacy for the federal government and its
chief executive during the Chicago railroad strike.31

I think Jeffrey Hummel is probably right to downgrade
Cleveland’s status because of his action in the Pullman strike,
but I want to relate another example about Grover Cleveland
which shows him to be a person of sound political principles
rather than simply a person loyal to his political party regard-
less of its principles. This occurred in the presidential election in
1896, when Cleveland refused to vote for William Jennings
Bryan, who was the Democratic Party nominee, and he also
refused to vote for William McKinley, who was the Republican

30Welch, The Presidencies of Grover Cleveland, p. 145.
31lbid., p. 147.
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nominee. Instead he voted for a third-party candidate, Senator
John M. Palmer. His biographer, Welch, states:

Here perhaps, he could be indicted for party recusancy, if not
treason. Cleveland, however, believed that the Democratic
Party under Bryan was no longer the party of Jefferson and
Jackson. The Bryan Democrats were Populists, and the Gold
Democrats who were running as a third party were the true
heirs of the Founding Fathers of Democracy.32

There is still much to admire about President Cleveland from a
classical-liberal viewpoint.

David Conway’s book, as mentioned earlier, states that clas-
sical liberalism is the “unvanquished ideal.” It is true that these
ideas have never been proven wrong or defeated but were sim-
ply discarded after the American Civil War. With the exception of
the two terms of Grover Cleveland, classical liberalism never again
became a major influence in American politics, in my opinion.33
Some might argue that the administrations of Presidents Harding
and Coolidge demonstrate a rebirth of classical liberalism, but I
question this. They certainly did not seem to have the commit-
ment to classical liberalism that Cleveland did, and they were
greatly affected by the results of President Wilson’s war and his
despotic domestic policy during the war confirming Robert E.
Lee’s prediction that the consolidated federal government would
become “aggressive abroad and despotic at home.” The successive
Harding and Coolidge administrations attempted to return Amer-
ica to “normalcy” after the war was over, but while they both
stood for the principle of reducing government spending, as well
as the excessive rates of Wilson’s income tax, they were still
“good” Republicans who advocated a higher protective tariff to
help business. They also were caught up in the ideas of the “Pro-
gressive Era” and supported much government regulation of
industry, like the radio, so long as government also remained in a
partnership with industry.34

320bid., p. 211.

33For the same opinion, see David T. Beito and Linda Royster Beito, “Gold
Democrats and the Decline of Classical Liberalism, 1896-1900,” The Inde-
pendent Review: A Journal of Political Economy vol. 4, no. 4 (Spring 2000):
555-71.

34The interested student may want to consult the following works ana-
lyzing the Harding and Coolidge administrations: Eugene P Trani and
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My study of constitutional history indicates that the
Founders intended for the legislative branch of Congress, com-
posed of both the House and Senate, to be the dominant branch
of the federal government, which was then very limited in scope
and power. Today the executive has become, by far, the domi-
nant branch of government, even to the point that it is the main
threat to the liberty and freedom of American citizens. Arthur
Schlesinger, Jr., a modern liberal, admits and comments on this
fact as follows:

The Imperial Presidency was essentially the creation of foreign
policy. A combination of doctrines and emotions—belief in
permanent and universal crisis, fear of communism, faith in
the duty, and the right of the United States to intervene swiftly
in every part of the world—had brought about the unprece-
dented centralization of decisions over war and peace in the
Presidency. With this came an unprecedented exclusion of the
rest of the executive branch, of Congress, of the press and of
public opinion in general from these decisions. Prolonged war
in Vietnam strengthened the tendencies toward both central-
ization and exclusion. So the imperial Presidency grew at the
expense of the constitutional order. Like the cowbird, it hatched
its own eggs and pushed the others out of the nest. And, as it
overwhelmed the traditional separation of powers in foreign
affairs, it began to aspire toward an equivalent centralization
of power in the domestic polity.

We saw in the case of Franklin D. Roosevelt and the New
Deal that extraordinary power flowing into the Presidency to
meet domestic problems by no means enlarged presidential
authority in foreign affairs. But we also saw in the case of FDR
and the Second World War and Harry S. Truman and the steel
seizure that extraordinary power flowing into the Presidency
to meet international problems could easily encourage Presi-
dents to extend their unilateral claims at home.3>

Schlesinger continues:

The imperial Presidency, born in the 1940s and 1950s to save
the outer world from perdition, thus began in the 1960s and

David L. Wilson, The Presidency of Warren G. Harding (Lawrence: University
Press of Kansas, 1977) and Robert Sobel, Coolidge: An American Enigma
(Washington, D.C.: Regnery Publishing, 1998).

355chlesinger, The Imperial Presidency, p. 208.
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1970s to find nurture at home. Foreign policy had given the
President the command of peace and war. Now the decay of
the parties left him in command of the political scene, and the
Keynesian revelation placed him in command of the economy.
At this extraordinary historical moment, when foreign and
domestic lines of force converged, much depended on whether
the occupant of the White House was moved to ride the new
tendencies of power or to resist them.36

Of course, we know that all the occupants of the White
House after Franklin Roosevelt rode this vast presidential power
over foreign and domestic matters, although at different paces,
rather than resisting it.

Another competent observer of this phenomenon of the shift
of power to the presidency during the Franklin Roosevelt era is
Dean E. Blythe Stason of the University of Michigan Law
School, who stated that the years immediately prior to and dur-
ing World War 1II caused a “shift in constitutional dominance
over the affairs of the nation from the legislative and judicial
supremacy of bygone years to the ascendancy of the executive
branch of government.”37 Constitutional scholar E.S. Corwin
agrees with Schlesinger and Stason that presidential power was
greatly increased by war, but he traces the origin of the danger-
ous “war powers” doctrine back to President Lincoln, who dras-
tically increased the powers of his office and the federal govern-
ment in general during the Civil War. Corwin states:

The sudden emergence of the “Commander-in-Chief” clause as
one of the most highly charged provisions of the Constitution
occurred almost overnight in consequence of Lincoln’s wed-
ding it to the clause that makes it the duty of the President “to
take care that the laws be faithfully executed.” From these two
clauses thus united, Lincoln proceeded to derive what he
termed the “war power,” to justify the series of extraordinary
measures that he took in the interval between the fall of Fort
Sumter and the convening of Congress in the special session on
July 4, 1861.38

36Tbid., p. 212.

37Edward S. Corwin, Total War and the Constitution (New York: Alfred A.
Knopf, 1947), p. vii.

381bid., p. 16.
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Another knowledgeable observer of the phenomenon of the
increased powers of the federal government, and especially the
power of the presidency because of war, all at the expense of lib-
erty, was Charles Evans Hughes.39 As a result of World War I,
and on June 21, 1920, Hughes expressed his fear for the future
of the country with the following words: “We may well won-
der in view of the precedents now established whether constitu-
tional government as hitherto maintained in this Republic could
survive another great war even victoriously waged."”40

Another dangerous expansion of the power of the presidency
is commented upon by Dean Blythe Stason. He shows that the
executive branch received vastly increased powers through the
regulatory legislation of the administrative bodies to which
Congress unconstitutionally delegated its lawmaking powers.
He states:

[Hlow far can we continue to progress in the direction of con-
ferring upon administrative officials more and more virtually
unreviewable discretionary power over the lives and activities
of men without finally reaching a state of absolutism that can
no longer be called a liberal democracy.4!

He continues by stating that:

[W]e are confronted by the uncomfortable fact that the experi-
ence of history has not yet shown us how constitutional dem-
ocratic institutions can be preserved in the presence and under
the control of ever-increasing administrative discretion.42

The process of the general increase in the power of the fed-
eral government from the Civil War to the present is a good
demonstration of the “ratchet effect” made famous in Robert
Higgs’s excellent book Crisis and Leviathan. In the Civil War, Lin-
coln vastly increased the power of the presidency, and after his

39Hughes served in numerous public offices including Governor of New
York, Associate Justice of the U.5. Supreme Court, Secretary of State and
as Chief Justice of the U.S. Supreme Court from 1930 to 1941. Woodrow
Wilson barely defeated him for the presidency in 1916.

40Corwin, Total War and the Constitution, p. 2; see also Schlesinger, The
Imperial Presidency, p. 93 (emphasis added).

41Corwin, Total War and the Constitution, pp. vii and viii.
42Ibid., p. viii.
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death Congress reacted and tried to assert its supremacy. Finally,
the Supreme Court stepped in to assert its power over Congress
and the presidency. The McKinley and Wilson administrations
then reacted on behalf of the presidency through the “war pow-
ers” established by Lincoln and asserted the supremacy again of
the presidency. The net effect of the three branches jockeying for
positions of power, which has continued throughout the
remainder of the twentieth century, has increased the power of
the federal government in general. However, as Schlesinger
stated, the “Imperial Presidency” is the main problem today and
it was created primarily by Franklin Roosevelt. The Constitu-
tion, as written by our Founders, is now in shreds and all but
forgotten. No longer do presidents go to Congress to ask for a
declaration of war. They simply send troops where and when
they please throughout the world. Rarely does the Supreme
Court hold acts of Congress unconstitutional because they can-
not find in the Constitution where Congress has been given spe-
cific authority to legislate. Congress simply does what it wants
and the Supreme Court turns its head. The Supreme Court no
longer merely interprets the law, it makes laws, a power granted
in the Constitution only to Congress.

It is because of this vast increase in the power of the presi-
dency to its present “imperial” status that the Mises Institute
decided to hold a conference at Callaway Gardens in Pine Moun-
tain, Georgia, to study this threat to our liberty. The Mises Insti-
tute was formed in 1982 by Lew Rockwell to promote the ideas
of Ludwig von Mises, which fit comfortably within the long
tradition of classical liberalism and the ideas of the American
Founding Fathers. If America is ever to regain its greatness and
again become the best example of individual freedom and liberty
in the world, as envisioned by our Founders, we must investi-
gate how, where, and when we abandoned those ideas. The con-
ference and this book have attempted to do this. The chapters on
the presidencies of Thomas Jefferson and Andrew Johnson and
the Jacksonian era were not part of the conference but were vital
to the scope and role of the present-day “imperial presidency.”
Jefferson was the first classical-liberal president, and while
Andrew Johnson was not a classical liberal, he was a Jackson-
ian Democrat who opposed a strong centralized government.
During Johnson’s administration, immediately following that
of Lincoln, he took a courageous stand against a runaway
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Congress which sought to impose on the South the most
aggressive and dictatorial government in American history.

The chapters in this volume are arranged generally in the
chronological order of the presidents they discuss. The first, by
Richard Vedder and Lowell Gallaway, sets the stage for all of the
other chapters and shows the ratings by the professional histo-
rians, and other polls, which differ greatly from the assessment
of the presidents made by the classical-liberal viewpoint of the
authors herein. Vedder and Gallaway attempted to rate the pres-
idents through an objective standard by determining the growth
of the central government during their respective terms since the
size and power of the central government is a key factor for
classical liberals. While this objective standard is useful, it cer-
tainly has its problems, as Vedder and Gallaway admit, since it
rates Andrew Johnson and Harry Truman as two of the best.
This result follows mainly because Johnson and Truman fol-
lowed presidents who greatly expanded the federal government,
and therefore the Johnson and Truman administrations looked
very good by comparison as they both attempted to reduce, in
some fashion, the size and power of the federal government.
This was especially true of Andrew Johnson, as Scott Trask’s
chapter demonstrates. However, as Ralph Raico points out later,
Harry Truman certainly is not rated highly from a classical-lib-
eral viewpoint. Vedder-Gallaway show ratings by establishment
historians or “court historians” over the years and then place the
polls beside their objectively-created standard. The reader will see
that other authors herein differ at times and to some degree
from the Vedder-Gallaway objective rating insofar as whether a
president is “good” or “bad” from a classical-liberal viewpoint.

David Gordon shows that President Washington has been
rated as one of the three greatest presidents by most historians’
polls, as well as the general public opinion, because of his
unquestionable integrity rather than his philosophy of govern-
ment or his actions during his two terms as president. Scott
Trask covers the two administrations of Thomas Jefferson and
shows the difficulty of working within the framework of the
Constitution to accomplish goals which the president feels are
“right,” such as the Louisiana Purchase. Trask also refers to the
problems of Jefferson and the Barbary pirates. Modern advo-
cates of the idea that the Constitution does not require a decla-
ration of war by Congress to enable the president to send troops
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abroad often point to the experience of Presidents Jefferson and
Madison in dealing with these pirates without a declaration of
war. Therefore, they argue that modern presidents need no dec-
laration of war by Congress. Louis Fisher comments about this
modern position and replies specifically to historian Arthur
Schlesinger, Jr., as follows:

Harking back to Jefferson’s use of ships to repel the Barbary
pirates, Schlesinger claimed that American Presidents “have
repeatedly committed American armed forces abroad without
prior Congressional consultation or approval.”

Schlesinger neglected to point out that Jefferson told Con-
gress he was “unauthorized by the Constitution, without the
sanction of Congress, to go beyond the line of defense.” It was
the prerogative of Congress to authorize “measures of offense
also.” Congress enacted ten statutes authorizing action by
Presidents Jefferson and Madison in the Barbary wars.43

Marshall DeRosa points out that the Supreme Court has
been an accomplice to the rise of executive power, and while this
is true throughout the presidency, and especially during the
term of President Franklin Roosevelt, most of his emphasis
relates to the period of time from 1812 to 1826, and therefore
showcases Jefferson. He emphasizes that the attack on states’
rights by the Supreme Court in the early Republic weakened the
checks and balances intended by the Founders on the power of
the central government. Randall Holcombe’s chapter on the elec-
toral college centers mainly on its evolution from the time of
President Washington to the election of President Jackson, with
special emphasis on the administration of Jackson. He points
out correctly that the framers of the Constitution had a great
fear that democracy would destroy liberty if left unchecked and
unrestrained, therefore the electoral college was designed to pre-
vent “King Numbers” from selecting the president. He further
points out that Andrew Jackson had an unrealistic confidence in
democracy and failed to see the wisdom of the Founding Fathers.
The demise of the electoral college, as it was envisioned by the
Founders, has contributed greatly to the decline in the quality of
presidents, especially in the twentieth century.

Clyde Wilson relates the problem of political parties as it
may affect the presidency, and while this theme is applicable to

43Fisher, Presidential War Power, p. 90.
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all of the presidents, he concentrates mainly on the Jacksonian
era, and for that reason, I have put his essay at this point. The
title of Wilson'’s chapter, “The American President: From Cincin-
natus to Caesar,” could have served as the title of this book.

The Founders looked to the example of the ancient Roman
Republic and its leaders for much of their inspiration in creating
the American Republic. One of the heroes of the Roman Repub-
lic was the legendary general and statesman Cincinnatus who
was chosen by the Senate and called from his farm in 458 B.C.
to lead Rome and its army in order to save the Republic. Upon
achieving victory he immediately relinquished all of his political
and military powers and returned to his plow on his four-acre
farm. In fact, George Washington became the first president of
The Society of Cincinnati in America because of his relinquish-
ment of military and political power and retirement to his home
at Mt. Vernon. 44

The main theme of the book traces the progression of power
exercised by American presidents from the early American
Republic, which compared favorably with the laudatory ideal of
Cincinnatus, up to the eventual reality of the power-hungry
Caesars which later appeared as presidents in American history.
The history of Rome is very similar in this respect to the history
of America. The question inherent in our study of the American
presidency created by our Founders is to determine how it
degenerated into the office of American Caesar. Did the charac-
ter of the man who held the office corrupt it, or did the power
of the office, as it evolved, corrupt the man? Or was it a combi-
nation of the two? Was there too much latent power in the orig-
inal creation of the office as the Anti-Federalists claimed? Or was
the power externally created and added to the position by cor-
rupt or misguided men?

Jeffrey Hummel’s chapter on Martin Van Buren asserts that
he is our best example of a “good” classical-liberal president and
compares him to the British statesman and classical liberal,
William Gladstone. Hummel shows that during Van Buren’s one
term, he was primarily concerned with protecting individual lib-
erty in both his domestic and foreign policies and resisted the
temptation to enlarge the powers of the central government
when given the opportunity to do so. Presidents must be

*See Garry Wills, Cincinnatus: George Washington and the Enlightenment,
Images of Power in Early America (Garden City, N.Y.: Doubleday, 1984).
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judged on their “greatness” when they had the levers of power
in their hands. While Jefferson, by most measurements,
would be considered a “great” man and maybe the greatest to
serve as president, Van Buren may have been a “better” president
because of the actions he took when he had the power to do so.
The reader will see in a footnote to Clyde Wilson’s chapter that
he nominates John Tyler as one of the great classical-liberal
presidents, placing him possibly above Van Buren.

Tom Dilorenzo and | team up on the critique of Abraham
Lincoln, who is generally considered by most professional histo-
rians and the general public as one of the three “greatest” presi-
dents in American history. DiLorenzo concentrates on Lincoln’s
economic policies, and specifically the protective tariff and mer-
cantilism, which were major causes of the American Civil War.
I also show the importance of the protective tariff and other
political pressures which motivated Lincoln to wage war against
the South and examine in detail his masterful political trick of
maneuvering the South into firing the first shot at Fort Sumter,
rallying what had been weak support in the North into a strong
force to preserve the Union. Lincoln’s war resulted in a victory
for the economic policies of mercantilism and the political idea of
a strong centralized government which destroyed the idea of
states’ rights thereby changing the course of American history
by 180 degrees.

Scott Trask and Carey Roberts cover the amazing administra-
tion of President Andrew Johnson. Johnson took a courageous
stand against the Radical Republicans in Congress, who wanted to
impose military rule and conquest of the South in order to per-
petuate the new, regional Republican Party. The period of Andrew
Johnson’s administration and the several which followed it are
known as the Reconstruction era, one of the most neglected peri-
ods of study. It is also one of the most important in order to
understand the purpose and result of the Civil War as demon-
strated by the increase of power into the central government and
general decline of states’ rights and individual liberty. Generally,
modern professional historians have not been kind to Andrew
Johnson. John E Kennedy, in his excellent book, Profiles in Courage,
tells the interesting and courageous story of Senator Edmund G.
Ross of Kansas, who, along with six other senators, voted not
guilty at the impeachment trial of President Andrew Johnson,
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and thus destroyed their own political careers while supporting
the Constitution. Kennedy could have easily just written about
the political courage of Andrew Johnson.45

Joseph Stromberg addresses the next major change in Amer-
ican history which occurred during the administration of Presi-
dent McKinley, which carried America into foreign imperialism
by acquiring an Asian empire. The abandonment of the 100-
year-old tradition of noninterventionism was largely the result
of big government joining with big business. Thomas Woods
examines the presidency of Theodore Roosevelt and shows how
he enjoyed the exercise of power and openly advocated the
“Imperial Presidency,” which would later be consummated by
his cousin, Franklin. Theodore Roosevelt completely turned the
ideas of the Founders upside down by assuming that, as presi-
dent, he had the power to act unless specifically prohibited from
doing so by the Constitution. He is truly an excellent example of
the beginning of the modern American Imperial Presidency.
George Bittlingmayer’s chapter on the presidential use and abuse
of the Sherman Antitrust Act from Cleveland to Clinton is
inserted at this point because much of the history he examines
relates to the actions of Presidents Theodore Roosevelt and
William H. Taft during the “Trust Busting Era.” The Sherman
Act became the principal weapon in the battle of the economic
titans as the House of Morgan battled the Rockefeller interests.
This Act made winning the presidency a major economic factor
since the executive branch included the Justice Department which
administered this Act, and it could be used as a weapon against
one’s economic enemies. William Marina examines William
Howard Taft, who was first the administrator of McKinley's
colonial empire in Asia. Marina addresses the question of
whether Taft supported imperialism or was a reluctant imperi-
alist and examines the bureaucracy that he created.

Richard Gamble’s assessment of Woodrow Wilson’s admin-
istration is very timely since America, under President Clinton,
reinstituted Wilson’s policy of “humanitarian” wars. President

45John FE Kennedy, Profiles in Courage (New York: HarperPerennial, 1964),
pp. 132-58. Also for a very favorable and thorough analysis of the amaz-
ing career of Andrew Johnson, including his presidency and his subsequent
return to the U.S. Senate, see Lloyd Paul Stryker, Andrew Johnson: A Study
in Courage (New York: Macmillan, 192.9).
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George Washington, in his Farewell Address, strongly warned
against America becoming involved in the constant wars of
Europe. Woodrow Wilson explicitly repudiated that advice and
launched America into World War I, which has drastically
changed both American and European history. It was primarily
Wilson's war which caused the great ideas of classical liberalism
to be abandoned for the remainder of the twentieth century.

Tom DilLorenzo and I again team up on the president who
firmly established the Imperial Presidency, Franklin Roosevelt.
DiLorenzo covers his New Deal economic policies and I cover the
story of Pearl Harbor and show how he followed Lincoln’s
example by causing the “enemy” to fire the first shot, thereby
unifying a reluctant American people into waging a war by
deceitfully making them believe that Japan was the aggressor.

Barry Dean Simpson and Yuri Maltsev team up to show
how Josef Stalin and Franklin Roosevelt joined forces to cause
despotism to be a dominant factor following World War II.
Maltsev was an economic adviser to the Soviet leader Mikhail
Gorbachev and he has a unique perspective in viewing Franklin
Roosevelt as a world leader who had the bloody dictator Stalin
as his “partner in crime.”4¢

Paul Gottfried examines the original ideas of the framers
who designed the Constitution to allow the legislative branch to
lead the American Republic, but today it is the presidency which
is dominant and the main danger to individual liberty. Ralph
Raico shows how President Truman exercised the imperial pow-
ers established primarily by his predecessor in office in both for-
eign and domestic affairs and openly proclaimed for the first time
in American history that a president can declare war and may
ignore the Constitution which clearly provides that only Con-
gress can declare war. Truman said he could simply send troops
to Asia without Congressional authority or approval. Raico’s
article, which covers Truman'’s foreign and domestic policies,
demonstrates clearly that Truman does not deserve, from a clas-
sical-liberal viewpoint, to be rated highly, as the Vedder-Gall-
away objective test rated him.

46For an excellent analysis of the disastrous consequences of Franklin Roo-
sevelt’s alliance with the bloody dictator Josef Stalin, see Amos Perlmutter,
FDR and Stalin: A Not So Grand Alliance, 1943-1945 (Columbia: University
of Missouri Press, 1993).
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Michael Levin examines the presidency in the role of social
engineer over the American people, and he discusses mostly the
presidencies of Truman, Lyndon Johnson, and Nixon. Joseph
Salerno examines the presidential mismanagement of the econ-
omy, and in particular the monetary policies of John Kennedy
and Richard Nixon.

The final chapter is by Hans-Hermann Hoppe, who states
his objections to the Constitution in the same spirit as such
notable Anti-Federalists as Patrick Henry and George Mason did
when the Constitution was being written and ratified. Patrick
Henry refused to go to the Constitutional Convention because he
“smelled a rat,” and George Mason refused to sign the Constitu-
tion as a delegate because of the strong centralization of power
into the federal government which the document provided.
Patrick Henry and George Mason have been proven correct by
American history and Hoppe believes that the fatal error was to
give the central government the power to tax and legislate, even
though the original Constitution placed much limitation on
these powers. It took a Constitutional amendment in 1913 dur-
ing the administration of Woodrow Wilson to allow the income
tax, and Congress now legislates on almost all issues, not just
those involving powers delegated to the central government by
the Constitution. Federalism and the Ninth and Tenth Amend-
ments have very little, if any, meaning to any of the three
branches of government today. Hoppe suggests that we may
have reached a point of no return with our present Constitution
and that a new “American Revolution” in political thought may
be needed in order to protect individual liberty.

Appendix A contains the courageous speech by Congress-
man Clement Vallandigham of Ohio, and it cost him dearly. He
was later arrested and tried by a military court in Ohio which
convicted him for the expression of his political opinions and
exiled him from the United States-—a rare and unconstitutional
sentence. He condemned the dictatorial conduct of President Lin-
coln who virtually destroyed the Constitutional limitations on
the power of the president through his concept of the “war pow-
ers.” Lincoln’s actions during the Civil War were the greatest
usurpations of power by any president in American history and
set a harmful example which had tremendous influence on such
twentieth-century presidents as Woodrow Wilson and Franklin
Roosevelt.
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Appendix B contains the outstanding speech by U.S. Senator
Robert M. La Follette, Sr., opposing President Woodrow Wilson's
request for a declaration of war against Germany for World War I.
The Senator has been proven correct. America’s entry into that
war was probably the greatest error in American history.
America’s entry into the war led to the Treaty of Versailles,
which was so unfair to Germany that it created conditions
which allowed Hitler to assume power by advocating the repeal
or overthrow of the treaty. Senator La Follette has been proven
correct in his opposition to entering World War I, signing the
Treaty of Versailles, and joining the League of Nations. The
League of Nations proved to be simply a vehicle by which Eng-
land and France tried to enforce the unfair and vindictive Ver-
sailles treaty.






1

RATING PRESIDENTIAL
PERFORMANCE

RICHARD VEDDER AND LOWELL GALLAWAY

variety of reasons. Presidents are guaranteed a comfortable

life of moderate affluence, as they usually are able to com-
mand a lifetime income of millions of dollars in book royalties,
lecture, and corporate director fees after leaving office. A presi-
dent has a great deal of power and derives satisfaction from
being the most important person in the country, if not the
world. Yet there is a third form of compensation that is partic-
ularly alluring: the chances of receiving eternal recognition in
the history books. The reputation of chief executives with histo-
rians, political scientists, and other presidential scholars is
important in defining a president’s long-term legacy. Thus sev-
eral presidents have taped their office conversations with a view
of improving their post-presidential standing. Dick Morris,
sometime adviser to President Bill Clinton, suggested in his lively
account of his years advising Clinton that the president was par-
ticularly attentive and interested in discussions of his longer-
term historical reputation.? In their conversations with aides
and friends, presidents as diverse as Harry Truman and Richard
Nixon made frequent references to the presidency in a historical
context.2 Like his predecessors, Bill Clinton thought of his role in

Politicians crave to be president of the United States for a

IDick Morris, Behind the Oval Office: Winning the Presidency in the Nineties
(New York: Random House, 1997).

2Richard Nixon liked to discuss presidential leadership with world leaders.
For example, he had a lengthy conversation about Lincoln and his great-
ness with Chou En-lai during his first China visit. See Richard Nixon, The
Memoirs of Richard Nixon (New York: Grosset and Dunlap, 1978), pp. 577-78.
Discussions of the relative performance of past leaders, both in the U.S. and
in the world, were commeon with key staff personnel. See, for example, H.R.
Haldeman, The Haldeman Diaries: Inside the Nixon White House (New York:
G.P Putnam’s Sons, 1994), p. 227. Harry Truman was an amateur histo-
rian who ruminated considerably on the performance of his predecessors.
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history with nearly every move he made, and in that he was
hardly unique.

STATIST BEHAVIOR AND PRESIDENTIAL REPUTATION:
A HYPOTHESIS

Thus modern presidents not only try to appeal to voters, but
to the constituency of historians and other presidential scholars
who are influential in interpreting the presidency in future
years. It is our thesis that these scholars generally are dependent
on government for their income and tend to be sympathetic to
an expansive role for the state. Most are politically liberal in the
modern American sense of that word. To persons with this per-
spective, a “good” president is one who actively uses the powers
of the American federal government, while a president who cur-
tails the state and allows markets greater primacy in the alloca-
tion of resources and the distribution and creation of income is
considered lackluster or mediocre.

This hypothesis is to some extent testable. There have been a
number of surveys of presidential scholars asking them to rank
the presidents. These give a good guide to the reputations of for-
mer heads of state among the group who write the history
books and biographies which ultimately impact on popular
opinion. Also, there is some imperfect but useful information
about the relative size of American government. Budgetary data
are available for the U.S. government since the Washington
administration, and scholars have likewise estimated the size of
the national output back to the beginning of the Republic.
Accordingly, it is possible to calculate federal government expen-
ditures as a percent of the national output throughout history.

It is reasonable to assume that government’s share of total
output will grow with activist presidents, and that it will fall with

See Harry S. Truman, Memoirs By Harry S. Truman, vol. 2, Years of Trial and
Hope (Garden City, N.Y.: Doubleday, 1956), pp. 191-204. No one takes a
back seat to Lyndon Johnson in being absorbed by his role in history. As
Michael Beschloss says,

So seized was Johnson by the historical and managerial importance
of secretly recording his conversations that on his first night as pres-
ident, despite all his other worries, he apparently had the presence of
mind to ensure that his first conversations in his new job were cap-
tured on a . . . taping system. (Taking Charge: The Johnson White House
Tapes, 1963-64 [New York: Simon and Schuster, 1997], p. 548}
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presidents who are skeptical of the ability of the government to
positively promote the common welfare. If presidential scholars
on balance have a bias toward activism, we would hypothesize
that there would be a positive relationship between the growth
of the relative size of government during a presidency and the
reputation of that president with the presidential scholars.

Austrian scholars tend to be cautious about the use of quan-
titative measures, and with good reason. Several caveats are in
order before we proceed. First, the gross national product (GNP)
or gross domestic product (GDP) is a statistic that is profoundly
difficult to calculate with any reasonable degree of accuracy in
the best of circumstances. To cite just two problems, there is
much market activity that is excluded (illegal services, intra-
family transactions, etc.), and governmental output is valued at
the prices government paid for inputs, which often is consider-
ably more than the amount that consumers of governmental
services value the output. The problem is compounded for ear-
lier eras, for which data are limited.3

In addition, while government expenditures are but one
measure of the command that the state has over the citizenry;, it
is not a perfect one. For example, government can establish reg-
ulatory mandates that impose enormous costs on the public but
involve only modest government expenditures. A case in point:
Consumers probably spend billions of dollars annually buying
air bags for their cars that they otherwise would not spend.
Consequently, government spending as a percent of GNP or GDP
does not fully capture the impact of this mandate on our lives.

Despite these caveats (and others not mentioned), govern-
ment spending as a percent of total output is probably a rea-
sonably good proxy for government activism. If government
spending as a percent of GNP is rising, government in some
sense is becoming more important in our lives and is interven-
ing in some sense to a greater extent in our economy. If such
spending falls as a percent of total output, there is a strong like-
lihood that governmental influence in our lives is declining.

35ee, for example, Richard Vedder, “Statistical Malfeasance and Interpreting
Economic Phenomena,” Review of Austrian Economics 10, no. 2 (1997):
77-89.
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RANKING THE PRESIDENTS
FROM A CLASSICAL-LIBERAL-AUSTRIAN PERSPECTIVE

We took data on governmental expenditures by fiscal years,
as reported in Historical Statistics of the United States and other
documents, and related them to estimates of total output
reported by the Department of Commerce for modern times, by
Simon Kuznets for a few decades around the beginning of this
century, and by Thomas Senior Berry for the century between
the beginning of constitutional government and 1889.4 We have
calculated federal expenditures as a percent of GNP or GDP for
the entire period.5 Figure 1 shows that there have been signifi-
cant fluctuations in that statistic, with a generally strong
upward trend.

We then calculated the change in government spending as a
percent of GDP during the administration of each president,
comparing the year prior to the inauguration of the president
with the president’s last year in office. Thus in his last full year
in office, 1980, Jimmy Carter presided over a government that
spent 21.22 percent of the nation’s total output, compared with
20.44 percent in 1976, the year before he assumed office. Sub-
tracting the latter figure from the former, we conclude that the
federal government absorbed 0.78 percent more of the gross
domestic product during the Carter presidency. Twwo presidents,
William Henry Harrison and James Garfield, served as presi-
dents for only a fraction of a year, and thus are excluded from
our analysis.

From a classical-liberal or Austrian perspective, increases in
government’s share of total output would likely be considered
bad or intrusive on personal liberty, while decreases would be
considered good. In Table 1, we rank the presidents solely using

40ur output data were obtained from Thomas S. Berry, Production and Pop-
ulation Since 1789: Revised GNP Series in Constant Dollars (Richmond, Va.:
The Bostwick Press, 1988), U.S. Department of Commerce, Bureau of the
Census, Historical Statistics of the United States, Colonial Times to 1970
(Washington, D.C.: UL5. Government Printing Office, 1975), and the Eco-
nomic Report of the President, various years.

5Before 1929, the measure of output used is gross national product. From
1929 to the present, the U.S. Department of Commerce has calculated gross
domestic product, which we use. The difference between GNP and GDP is
typically very small, less than 1 percent.

4
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FIGURE 1
FEDERAL GOVERNMENT SPENDING
AS A PERCENT OF TOTAL OUTPUT, 1792-1997

such a criterion, ignoring any other factor that might be used to
evaluate the president. We also indicate what the ranking of the
presidents was using the broadest of the conventional presiden-
tial scholar assessments, namely that conducted by Murray and
Blessing, as well as a Chicago Tribune ranking compiled by Steve
Neal.¢ These ratings end with President Carter. The Murray—
Blessing survey involved 846 American historians belonging to
the American Historical Association; the Neal study involved a
self-selected group of 49 rather distinguished presidential
scholars.? Finally, we include another recent large survey

6Robert K. Murray and Tim H. Blessing, Greatness in the White House: Rat-
ing the Presidents, Washington Through Carter (University Park: Pennsylva-
nia State University Press, 1988) and Steve Neal, “Our Best and Worst Pres-
idents,” Chicago Tribune Magazine (January 10, 1982).

7The original ranking of presidents was conducted by Arthur M.
Schlesinger, Sr. His last poll appeared as “Our Presidents: A Ranking by 75
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Table 1

Four Rankings of Presidential Performance
(Ranked from Best [no. 1] to Worst)

Vedder-Gallaway Murray-Blessing Steve Neal

Ridings-Mclver
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. Truman

. A. Johnson
. Harding

. Clinton

Nixon

. Coolidge

. Grant

. Eisenhower
. Washington
. Monroe

. J.Q, Adams
. Jefferson

. Taft

. Taylor

. Arthur

. T. Roosevelt
. Van Buren
. Hayes

. Buchanan

. Reagan

. Cleveland

. Tyler

. Fillmore

. Jackson

. McKinley

. Pierce

. B. Harrison
. Kennedy

. Carter

. Polk

. J. Adams

. Madison

. G.HW. Bush
. L. Johnson
. Ford

. Hoover

. Wilson

. Lincoln

. E Roosevelt
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23
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1. Lincoln

2. E Roosevelt
3. Washington
4.
5
6
7
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Jefferson

. T. Roosevelt
. Wilson
. Jackson
. Truman
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10.

J. Adams
L. Johnson

. Eisenhower
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

Polk
Kennedy
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Cleveland
McKinley
Taft
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Hayes

. Arthur
24,
25.
26.
27.
28.
29,
30.
31.
. A, Johnson
33.
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36.

Ford

Carter

B. Harrison
Taylor
Tyler
Fillmore
Coolidge
Pierce

Buchanan
Nixon
Grant
Harding
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2. Washington
3. F Roosevelt
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5
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T. Roosevelt

. Jefferson
. Wilson
. Jackson
. Truman
9.
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Eisenhower
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(Ridings—-Mclver) of about 700 political scientists which extends
up to Bill Clinton.8

Before going into the specifics of the rankings, we calculated
the correlation coefficient between our libertarian-oriented rat-
ings and those involving historians and presidential scholars.
The correlation coefficient between our ranking and the Mur-
ray-Blessing assessment was -0.35 and was statistically signif-
icant at the 5-percent level. The correlation between our ranking
and the Chicago Tribune and Ridings—Mclver rankings was a bit
lower, -0.31 and -0.30, respectively. The negative correlation
coefficient is interesting. Since our ranking is solely determined
by the relative size of government, the results support our ini-
tial hypothesis that, other things equal, presidential historians
prefer presidents who expand the relative size of the public sec-
tor. Within the presidential scholar community, there seems to
be great agreement, as the correlation coefficients between the
various “mainstream” rankings above is between +0.964 and
+0.977.

The Founding Fathers (Washington, John Adams, Jefferson,
and Madison) rank very well among presidential scholars, all
above average, with Washington and Jefferson consistently in the
top five. While both Washington and Jefferson rank in the top
third of presidents in our initial rankings, John Adams and James
Madison rank in the bottom third of presidents, as government
spending expanded significantly in their administrations, with
Madison presiding over the War of 1812, one of the least glori-
ous moments in American military history by any reckoning.

Looking at the antebellum presidents (Monroe through
Buchanan), our assessment of Monroe and John Quincy Adams
is moderately more favorable than the scholars, but we rank
Andrew Jackson sharply lower than the other scholars (see
Table 1). Jackson is something of an enigma to libertarians or
Austrians, who like his suspicion of central power and his suc-
cessful efforts to rid America of central banking but dislike his
expansionist view of the federal government and his increased

Historians,” New York Times Magazine (July 29, 1962). The poll stops with
President Eisenhower and thus is viewed as too dated for discussion here.

Swilliam J. Ridings and Stuart B. Mclver, Rating the Presidents: A Ranking of
U.S. Leaders, from the Great and Honorable to the Dishonest and Incompetent
(Secaucus, N.J.: Carol Publishing Group, 1997).
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spending, among other things. Our assessment of Van Buren
and Tyler does not deviate radically from the presidential schol-
ars, but that is not the case with James Polk, who consistently
ranks in the top third of presidents among the scholars but
makes it into our bottom ten. Again, he is an expansionist pres-
ident. We rate Zachary Taylor and Millard Fillmore higher than
the scholars, but share with them a generally mediocre evalua-
tion of Franklin Pierce. Finally, we find Buchanan to be a rather
average president who presided over a slight decline in govern-
ment spending relative to total output, whereas the presidential
scholars all view Buchanan as one of our five worst presidents.

Abraham Lincoln is revered by presidential scholars and, by
most Americans, is considered the greatest president in all the
surveys mentioned above, greater even than such giants as
George Washington and Thomas Jefferson. In our “black box”
calculations, however, Lincoln appears as America’s second
worst president. Under Lincoln, the government’s role in Amer-
ican economic life grew to what were, up to then, unprecedented
levels. The country was subjected to hyperinflation, ended links
of the currency to precious metals, and introduced an income
tax, as well as such nonlibertarian phenomena as military con-
scription and the suspension of habeas corpus rights. More
importantly, it endured a massive civil war that killed more
Americans than any other conflict. The robust rate of economic
growth prevailing in the 1840s and 1850s ground to a halt for
several years, and it took the South over a century to regain its
relative economic standing. To Austrians, this is a nightmare. On
moral grounds as well as the grounds of promoting free mar-
kets for labor services, Lincoln can be championed for ending
slavery, but such subjective considerations did not enter into our
rankings, which were purely based on the statistical evidence
relating to the size of government.

Looking at the postbellum nineteenth-century presidents
(Andrew Johnson through McKinley), we diverge sharply from
presidential scholars with respect to the first two, Andrew John-
son and UW.S. Grant, whom the scholars view as being among
the worst presidents, but whom we evaluated very highly.9 In a

9Another surprising admirer of Andrew Johnson was Harry S. Truman,
who referred to him as “one of the most mistreated of all Presidents.” See
his Memoirs, vol. 2, p. 197.
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sense, both presidents were in the right place at the right time
from the standpoint of our approach to evaluating greatness, as
they presided over dismantling most of the governmental appa-
ratus that existed during the Civil War. While government
spending as a percent of total output fell sharply under both
Johnson and Grant, the decline was only about two-thirds of
the increase in government’s share of output that occurred dur-
ing the Lincoln years. This is consistent with the notion of
Robert Higgs that “crises” lead to a ratchet effect, whereby gov-
ernment spending rises dramatically, then declines only mod-
estly during the subsequent return to normalcy.10 We will
return to this later. We generally like Rutherford B. Hayes and
Chester A. Arthur a bit more than the presidential scholars, and
Grover Cleveland and William McKinley a bit less. We are in
agreement with their mediocre evaluation of Benjamin Harrison.

Turning to the first third of the twentieth century, we
diverge sharply from the presidential scholars with respect to
virtually every president. Theodore Roosevelt is always on the
presidential scholars top-five list, but we put him near the mid-
dle. His type of activist “progressive” regulatory policies and for-
eign policy initiatives do not endear him to Austrian libertarian
types, but do to statist-oriented presidential scholars. We like
William Howard Taft a good deal more than the other scholars,
but our divergence here is nothing like that in the case of
Woodrow Wilson. Wilson ranked sixth in all the cited polls, but
third from the bottom in our list. On his watch the income tax
was enshrined in the American Constitution, the Federal Reserve
was established, and more militant government intervention
ensued in the private sphere (for example, new antitrust laws).
And, from the standpoint of rankings, the most important fact
was that the United States became embroiled in World War 1,
beginning the era of extensive American involvement in foreign
disputes.

We evaluated Harding and Coolidge highly, placing them in
the top ten. Naturally, they both are in the bottom ten in the
lists of the presidential scholars, with Harding ranking dead last.
While Harding’s administration was mired in scandals, they
appear to be modest relative to those of the Clinton era. Moreover,

10Robert Higgs, Crisis and Leviathan: Critical Episodes in the Growth of Amer-
ican Government (New York: Oxford University Press, 1987).
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taxes were slashed, and industrial production during Harding’s
tragically short tenure rose over 60 percent. Furthermore, Hard-
ing let markets work to end the 1920-1921 depression. Playing
golf and poker and drinking whiskey, Harding allowed the price
mechanism to lower unemployment from double-digit levels
when he assumed office to less than 4 percent when he died. Yet,
returning to Higgs’s ratchet effects, the combined exertions of
Harding and Coolidge in reducing government, while commend-
able, did not return us to the prewar norm. Herbert Hoover is a
horse of a different color. No one seems to like Hoover, but we
like him even less than the presidential scholars, putting him on
our short list of worst presidents. Aside from being a pre-Key-
nesian big spender, Hoover interfered in major ways in labor
markets, setting the stage for the Great Depression.1! He was a
meddling interventionist, a Franklin D. Roosevelt without the
charisma.

In the large presidential surveys, Franklin D. Roosevelt ranks
above George Washington, right behind Abraham Lincoln. In
our objective evaluations, he was absolutely the worst American
president. Roosevelt, more than any other man, set the stage for
the modern American welfare state. We are today still grappling
with problems that are part of the Roosevelt legacy, ranging
from Social Security to anachronistic laws regulating labor and
financial markets. Whether Roosevelt could have kept America
out of World War II may be debatable, but Roosevelt’s statist
legacy is significant independent of the war effort. To main-
stream scholars, Roosevelt’s activism is something to be
admired. Ignored are the facts that America took longer to get
out of the Great Depression than any other nation, and that the
median annual unemployment rate during Roosevelt’s twelve
years in office exceeded 17 percent.

Turning to the postwar presidents, Harry Truman is another
example of someone whose ranking benefitted from his predeces-
sor’s profligacy. Truman is on everyone’s top-ten list, including

115ee Murray N. Rothbard, America’s Great Depression (Auburn, Ala.: Mises
Institute, 2000), especially chaps. 7 and 8, or Richard Vedder and Lowell
Gallaway, Out of Work: Unemployment and Government in Twentieth-Century
America, updated ed. (New York: New York University Press, 1997), espe-
cially chap. 5. Government spending as a percent of GDP rose dramatically
during the Hoover administration, far more than during the first two (pre-
war) terms of Franklin D. Roosevelt.

10
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ours. Truman presided over a sharp decline in government
spending—but to nowhere near the levels relative to output pre-
vailing in the prewar era. Truman’s reduction in government
spending as a percent of total output ranks first, but that
occurred despite his basic interventionist instincts. We return to
this point later.

The same thing can be said for Eisenhower, whom we rank
highly, similar to the mainstream scholars. His good ranking
comes from the end of the Korean War. We think the scholars
seriously overrate John F. Kennedy, but our divergencies regard-
ing Lyndon Johnson and Richard Nixon are even greater. The
historians think Lyndon Johnson was a very good president, no
doubt because of his Great Society, which essentially is the rea-
son we reach the opposite conclusion, ranking him, along with
Gerald Ford, as the worst postwar president. Nixon, on the other
hand, gets high marks from us and very low marks in the other
surveys. Many presidential scholars were born and raised as
Nixon-haters. Our high evaluation relates to some modest
reduction in the public sector as a consequence of the end to the
Vietnam War. Spending soared during Gerald Ford’s brief tenure,
as he went along with a Democratic Congress’s spending spree,
ostensibly to get the nation out of a severe recession.

Our ranking of Jimmy Carter is similar to that of Murray—
Blessing and Steve Neal—a below-average president. Carter is
rising in the rankings over time, however, and actually is
slightly above the average in the Ridings—Mclver poll, no doubt
reflecting both Carter’s postpresidential efforts at winning popu-
larity and the statist orientation of political scientists. Ronald Rea-
gan is right in the middle in our rankings. While his antigovern-
ment rhetoric was good, the actual reduction in governmental
spending as a percent of GDP was extremely small. Unsurpris-
ingly, the Ridings—Mclver poll ranks Reagan well below average.
George H.W. Bush ranks lower in our estimation than in the Rid-
ings-Mclver poll. Government spending grew significantly in
the Bush years, as well as such other interventions as the Amer-
icans with Disabilities Act, a law raising the minimum wage,
expanded civil rights legislation, and so forth.

Any evaluation of Bill Clinton must be tentative. Based on
his first five years of performance, however, Clinton ranks high.
Government spending as a percent of GDP has declined notice-
ably during his administration, although more credit probably
goes to the antistatist Republican Congress elected in 1994 than

11
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to the president, a man who tried to foist a major expansion in
government (the Clinton healthcare proposal) onto the Ameri-
can people. Interestingly, the Ridings—Mclver poll gives Clinton a
mediocre ranking, far below ours.

ALTERNATIVE WAYS OF RANKING PRESIDENTS

Our rankings based on changes in government spending
relative to total output can be criticized on a number of
grounds, some of which we mentioned above. To begin, a shift
in, say, one-half of 1 percent of the national output away from
government today is not a dramatic change in the role of gov-
ernment in our society—after all, federal spending exceeds 20
percent of GDP. Yet in the early nineteenth century, a reduction
in government spending from 2 to 1.5 percent of GDP involved
a very significant relative downsizing of government. Perhaps
we should evaluate presidents by the percentage change in the
proportion of national output absorbed by the federal govern-
ment. For example, if government spending falls from 2.0 to
1.5 percent of GDP, we would consider that a 25 percent decline
(1.5 is 25 percent less than 2 percent), while a reduction from
20 percent to 19.5 percent of GDP, precisely the same absolute
change, is a change of only 2.5 percent—one-tenth as much.
Accordingly, in Table 2, we offer a variant of the original rank-
ings based on percentage changes in the government spend-
ing—GDP ratio.

Another problem arises because some presidents inherit a
government swollen in size by a recent crisis (most often a war)
and despite interventionist tendencies manage to reduce it in
size. Harry Truman is the classic case in point. Accordingly, we
used a different statistical approach to a third variant of presi-
dential rankings. With ordinary least squares regression analy-
sis, we used as our dependent variable annual government
spending as a percent of GDP for the years 1792 to 1997, and
introduced the inherited size of government for each president as
an independent variable in the analysis, along with “dummy”
variables for each president, referenced on Bill Clinton. We derived
our rankings from the coefficients for the dummy variables.

The alternative approaches to presidential assessment have
little impact on the rankings at the extremes. Harry Truman,
Andrew Johnson, and Warren G. Harding are at the top in all

12
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Table 2
Alternative Presidential Rankings Based on Government Size

Percent Change in the Federal
Government’s Share of GDP

Regression Model With Inherited

Status and Dummy Variable

. A. Johnson
. Truman

. Harding

. Washington
. Coolidge

. Grant

. J.Q. Adams
. Taylor

. Taft

. Jefferson

. Monroe

. Van Buren
. Arthur

. T. Roosevelt
. Buchanan

. Hayes

. Tyler

. Clinton

. Nixon

. Eisenhower
. Cleveland

. Reagan

. Kennedy

. Carter

. McKinley

. Jackson

. Fllmore

. G.H.W. Bush
. L. Johnson
. Pierce

. Ford

. B. Harrison
. Madison

. Polk

. Adams

. Hoover

. Wilson

. E Roosevelt
. Lincoln
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. Hoover

. Lincoln

. F. Roosevelt
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variants. Likewise, Franklin D. Roosevelt, Abraham Lincoln,
Herbert Hoover, and Woodrow Wilson rank in the bottom five
in all rankings. Most of the modern presidents rank lower in the
alternative rankings. Bill Clinton goes from 4th to 18th or 28th,
for example, and Richard Nixon from 5th to 19th or 30th, that
is from above average to about average (in the first variant) or
into the bottom third of the presidents (second variant). Dwight
Eisenhower goes from 8th to 20th or 21st in the rankings. Our
own sense is these are probably more accurate statements of the
contributions of these presidents from the standpoint of human
liberty. Several modern presidents (for example, Gerald Ford,
Lyndon Johnson, John F Kennedy, George H.W. Bush) are
viewed poorly in all variants of the rankings. In one ranking
(the regression model), Ronald Reagan falls into the bottom third
of all presidents, which strikes us as somewhat too harsh, as he
ranks below Nixon and Lyndon Johnson.

John Adams and James Madison are viewed as bad presi-
dents in two of our models, but slightly above average using the
regression model. Andrew Jackson, who is ranked 24th and
26th in the spending models, moves up to the bottom of the top
third (13th) in the regression model. Moving up even more is
Martin Van Buren, who goes from a so-so 17th in the original
estimation to 12th in the percentage change model to 5th in the
regression model. Similar movements occur for John Tyler and
Zachary Taylor, with the latter being among the top ten by
either of the two alternative variant models. The regression
model likewise moves Millard Fillmore into the top third of
American presidents. Other presidents move less dramatically.

In the postbellum era, U.S. Grant is highly rated in all rank-
ings, Rutherford B. Hayes is consistently in the middle, Chester A.
Arthur a bit above the middle, and William McKinley consistently
below the middle. In the regression model, Grover Cleveland
moves from just below the median to the bottom of the top ten.

Turning to the twentieth century, the historians consistently
rank Theodore Roosevelt high, while we consistently rank him
in the middle third of presidents. The regression model moves
Taft down out of the top third of the presidents where our other
estimates put him. The nonregression spending models consis-
tently put Coolidge in the top ten, but the regression model
drops him to the bottom of the middle third of presidents.
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COMPOSITE RANKINGS: SPENDING-BASED MODELS
AND THE MAINSTREAM SCHOLARS

There are arguments for and against any set of our rank-
ings, or, for that matter, those of the mainstream scholars. In Table
3, we present a composite of both our and the mainstream rank-
ings, ordering the presidents from best to worst by summing our
three rankings shown in Tables 1 and 2 above, and by combining
the rankings shown in the three polls of mainstream scholars.

The differences in the two sets of rankings are profound. For
sake of discussion, let us assert that the top thirteen (or one-third)
of the presidents (excluding William Henry Harrison and James
Garfield) were “good,” that the middle thirteen were “average” and
that the bottom thirteen were “poor.” Using that taxonomy, a
majority of the presidents considered good by us using government size
as the measurement of assessment were considered poor by main-
stream scholars. Specifically, we are speaking of Andrew Johnson,
Warren G. Harding, U.S. Grant, Zachary Taylor, Calvin Coolidge,
John Tyler, and Chester A. Arthur. Almost half (six) of the presi-
dents that the mainstream scholars considered good, we assessed
as being poor: Abraham Lincoln, Franklin D. Roosevelt, Woodrow
Wilson, James Polk, Lyndon B. Johnson, and James Madison. All
six of these presidents by any definition were highly activist chief
executives. Others on their “good” list, such as Andrew Jackson
and Theodore Roosevelt, also were known for their aggressive use
of presidential authority. Thus the “good” presidents as evaluated
by mainstream scholars were mostly highly activist, while their
“poor” president list was dominated by relative laissez-faire types
such as Arthur, Taylor, Coolidge, and Harding.

Another way in which we differ from the mainstream schol-
ars is that we tend to find most of the good presidents in the
early decades of the Republic, while we evaluate the more recent
presidents far less favorably. For analytical purposes, let us divide
the history of the U.S. into three periods of roughly equal length:
the early period encompassing the first thirteen presidents, Wash-
ington through Pierce; a middle period encompassing thirteen
presidents from Buchanan through Harding; and a modern period
encompassing the thirteen presidents since Calvin Coolidge.

A majority (seven) of the thirteen presidents on our “good”
list came from the early period, while only two came from the
modern (Coolidge and after) era. By contrast, a majority (seven)
of the bad presidents came from the modern era, compared with

15
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Table 3

Composite Rankings: Vedder-Gallaway and “Experts”

Vedder-Gallaway Mainstream “Experts”
1. Truman 1. Lincoln
2. A. Johnson 2. E Roosevelt
3. Harding 3. Washington
4. Grant 4. Jefferson
5. Washington 5. T. Roosevelt
6. Taylor 6. Wilson
7. Monroe 7. Jackson
8. Jefferson 8. Truman
9. Van Buren 9. Eisenhower
10. J.Q, Adams 10. Polk
11. Coolidge 11. L. Johnson
12. Tyler 12. J. Adams
Arthur 13. Madison
14. Eisenhower 14. Kennedy
15. Taft 15. Monroe
Clinton 16. Cleveland
17. J. Adams McKinley
18. Cleveland 18. J.Q, Adams
19. T. Roosevelt 19. Van Buren
20. Nixon Taft
21. Hayes 21. Hoover
22. Buchanan G.H.W. Bush
23. Fillmore 23. Hayes
24. Jackson Clinton
25. McKinley 25. Carter
Reagan 26. Ford
27. Pierce 27. Arthur
B. Harrison 28. Reagan
29. Madison 29. B. Harrison
30. Polk 30. Taylor
Kennedy 31. Tyler
32. Carter Pierce
33. L. Johnson 33. Coolidge
34. G.H.W. Bush 34. Fillmore
35. Ford 35. A. Johnson
36. Hoover 36. Nixon
Wilson 37. Grant
38. Lincoln 38. Buchanan
39. F Roosevelt 39. Harding
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three each in the early and middle periods. Why? In the modern
era, government spending has tended to grow fairly consistently
as a share of gross domestic product, and the most conservative
and laissez-faire of presidents (Ronald Reagan in particular
comes to mind) have done relatively little about it. In the early
years of the Republic, this strong upward trend in government
spending was not apparent.

Our time preference (to use an Austrian expression) for the
earlier period was not shared as enthusiastically by the conven-
tional historians and political scientists. They find modern pres-
idents to be far better than we do. For example, they believe four
of the good presidents come from the modern period, compared
with two for us. We believe seven of the bad presidents come in
the modern era, compared with their three.

TAKING INFLATION INTO ACCOUNT:
FINAL RANKINGS

Any mechanistic procedures for evaluating presidents based
on a single, albeit important, criterion is bound to have deficien-
cies. We do not really believe, for example, that Harry Truman
is the best of all presidents, although we would agree that such
presidents as Franklin D. Roosevelt and Woodrow Wilson are
probably about as bad as the rankings indicate. One important
factor that is not included in the above rankings is measurable,
however; namely price stability. While we have made the equiv-
alent of a respectable, if modest, scholarly career out of pointing
out deficiencies in price indices, they nonetheless crudely
approximate changes in the purchasing power of currency. Most
economists, and virtually all free-market oriented ones, would
argue that price inflation is typically a bad thing. Five percent
inflation annually is worse than 1 percent inflation, which in
turn is worse than overall price stability.

The institutional arrangements governing our monetary
system have varied substantially over time, and with that the
president’s ability to effect stability. Over a majority of the his-
tory of the nation, some form of central bank (for example, the
Second Bank of the United States, the Federal Reserve System) has
played a significant role in the creation of money, and that bank
usually has had a fair amount of independence from the president.
Nonetheless, the central bank itself is a creation of the govern-
ment, and typically the president has made key appointments of
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personnel to the bank (for example, the chairman and members
of the Board of Governors of the Federal Reserve System). More-
over, the president has been influential in other ways in influenc-
ing prices, such as Lincoln’s support of the issuance of green-
backs (fiat paper money) during the Civil War, or through their
policies on the role of gold and silver in the monetary system. For
example, both Franklin D. Roosevelt and Richard Nixon took
steps to essentially eliminate gold as a medium of exchange.

While most economists with an appreciation of the powers
of markets in allocating resources would agree that inflation is
bad, there is some division of opinion on what is the optimal
policy regarding the purchasing power of money. Austrians tend
to look with great disdain on the discretionary creation of
money by central banks, even if that creation is associated with
price stability as measured by price indices. To Austrians, such
increases in the supply of money lead to a divergence of money
interest rates from the true rate of time preference, or of what
Wicksell called the “natural rate” of interest. The classic case of
inappropriate monetary manipulation occurring within an
environment of measured price stability was in the 1920s.12

From that perspective, a zero rate of reported inflation is not
necessarily good. Austrians would probably in general applaud
the moderately deflationary monetary record of the last third of
the nineteenth century during the heyday of the classical gold
standard, for example, and would have condemned a “stable
price” monetary policy in that period that augmented monetary
growth induced by increased gold stocks with paper money cre-
ation in order to maintain price stability in some version of the
consumer price index. In our “variant 1”7 in Table 4, a negative
rate of inflation is considered good, and the more negative the
inflation rate, the better.13

In variant 2 in Table 4, we assume that the “optimal”
amount of measured inflation is zero, and that ideally the nation
is best served by having currency that maintains its purchasing

12See Rothbard, America’s Great Depression, chap. 4.

13Another approach would have been to look at some measure of mone-
tary aggregates, or of paper money created by government fiat, or bank
credit expansion. Unfortunately, good monetary statistics are not available
for the earlier decades under examination.

18



RATING PRESIDENTIAL PERFORMANCE

Table 4

Rankings Based on Size of Government and Inflation*

Variant 1 Variant 2
1. Harding 1. J.Q, Adams
2. A. Johnson 2. Jefferson
3. Grant 3. Taylor
4. Monroe 4. J. Adams
5. Van Buren Coolidge
6. Taylor 6. Buchanan
7. Jefferson 7. Fillmore
8. Arthur 8. Jackson
9. Tyler 9. Grant
10. J.Q. Adams Cleveland
11. Hayes 11. Tyler
12. Cleveland 12. A. Johnson
13. Coolidge McKinley
Truman Eisenhower
15. J. Adams 15. Arthur
16. Polk 16. Van Buren
Buchanan 17. B. Harrison
Hoover T. Roosevelt
19. Eisenhower 19. Truman
20. Fillmore 20. Taft
21. Jackson 21. Monroe
22. Washington 22. Madison
23. T. Roosevelt 23. Washington
24, Taft 24. Clinton
25. McKinley 25. Hayes
26. B. Harrison 26. Kennedy
27. Clinton 27. Pierce
28. Madison 28. Harding
29. Nixon 29. Polk
30. Pierce 30. Nixon
Kennedy 31. Reagan
32. Reagan 32. L. Johnson
33. L. Johnson 33. F. Roosevelt
34. G.H.W. Bush 34, G.H.W. Bush
35. F Roosevelt 35. Ford
36. Carter Carter
37. Ford 37. Wilson
38. Wilson 38. Hoover
39. Lincoln 39. Lincoln

*See text for explanation; both variants based one-half on size of govern-
ment considerations and one-half on price stability-inflation considerations.
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power at a constant rate over time.14 It can be argued that infor-
mation costs of understanding the signals generated by markets
are lower during periods of aggregate price stability. Under this
scenario, the “best” presidents from a monetary policy perspec-
tive are the ones who maintain price stability, and 5 percent
annual deflation (which occurred, for example, under Herbert
Hoover) is as bad as 5 percent annual inflation (which occurred,
for example, under Ronald Reagan). Since negative rates of
inflation occurred during thirteen presidencies, these alternative
views on appropriate monetary policy lead to somewhat differ-
ent results.

Before presenting the rankings, several caveats must be
stated. Aggregating price changes into an index is an exercise
fraught with peril. It is doubly a problem in the earlier era when
systematic price data were not collected by a small army of
bureaucrats as is the case today. Problems of quality change,
weighting, changing relative price effects, and other issues make
it prudent to treat any findings with caution.1> Nonetheless, as
indicated earlier, these price indices are probably roughly
right—they report huge inflation during the administrations of
Lincoln, Wilson, and Truman, for example, and even the most
orthodox Austrian would agree that such inflation in fact did
occur, despite deficiencies in price indices.

In Table 4, we report our rankings of presidents with an
inflation adjustment. We took the rankings in Table 3, added the
numerical rank based on the rate of inflation, and then ranked
the presidents based on the numeric sum of the two numbers
(the lower the number, the better the perceived performance).
Implicitly, we are putting an equal weight on size-of-government

14still another option would be to look at the variations in the rate of infla-
tion, taking the view that any given inflation, if highly predictable, will be
anticipated by economic agents, reducing if not eliminating most of the
adverse effects of the inflation.

15A special problem exists for the Washington and Adams administrations.
We used the consumer price index (CPI) as reported by the Bureau of Labor
Statistics, U.S. Department of Labor. That index starts in 1800. We corre-
lated the Warren-Pearson index of wholesale prices against the aforemen-
tioned CPI for the years 1800 through 1830, and then used that regression
to predict values of the CPI for the years 1788 through 1799, which we
then used in our rankings. Data used were obtained in Historical Statistics
and the 1997 Economic Report of the President.
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and price stability considerations. As discussed above, variant 1
assumes that measured deflation is preferable to perfect price
stability, while variant 2 considers perfect price stability as opti-
mal.

Turning to the variant 1 (which we suspect many Austrians
would find preferable), six presidents move at least ten ranks from
that reported in our rankings based on the size-of-government
consideration alone (Table 3). Harry Truman goes from 1st
(which we are subjectively uncomfortable with) to tied for 13th.
Because of the lifting of World War 1I price controls in 1946, the
reported inflation rate is probably too high for Truman, and too
low (because of the price controls) for Roosevelt.16 Tivo other
presidents fall dramatically on the basis of high reported infla-
tion: George Washington goes from 5th to 22nd, which may be
very unfair given the particularly dubious quality of the data in
that era, and Bill Clinton goes from being tied for 15th to 27th,
which we subjectively view as very fair indeed. Three presidents
move up in the rankings substantially. James Polk goes from
being tied for 30th to being tied for 16th, that is, from being
clearly in the list of “bad” presidents to being one that might be
called roughly average. The same thing happens even more dra-
matically to Herbert Hoover, who moves from 36th to 18th. The
high recorded deflation of the Hoover era is viewed as a sign of a
highly inspired monetary policy, a view that to our knowledge is
actually espoused by no economist, living or dead. Even with this
decidedly pro-Hoover interpretation, he barely is above the
median for all presidents. Last, the moderate deflation of the
Hayes presidency helps him move from 21st to 11th in our
rankings.

In variant 2, monetary greatness depends on achieving price
stability. Compared with our rankings in Table 3, fully thirteen
(one-third) of the presidents move dramatically in the rankings.
John Quincy Adams moves from 10th to 1st. Others moving up
importantly include John Adams (17th to 4th), Millard Fillmore
(23rd to 7th), James Buchanan (23rd to 7th), Andrew Jackson

16Truman wanted to continue price controls and vetoed the bill continuing
them on the grounds that it was too weak. This left the nation with no
price-control law. Repressed inflation came out into the open in 1946. Cor-
recting for this problem, however, would not dramatically change the
rankings of Truman or Roosevelt.
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(24th to 8th), William McKinley (tied for 25th to 12th), and
Benjamin Harrison (27th to 17th). Moving down in the rank-
ings in a significant fashion are Washington (5th to 23rd), Hard-
ing (3rd to 28th), Andrew Johnson (2nd to 12th), Harry Tru-
man (first to 19th), James Monroe (7th to 21st), and Richard
Nixon (20th to 30th).

With either set of inflation-related rankings, the modern
presidents fare poorly. Using variant 1, eight of the thirteen
worst presidents are from the modern era (defined as from
Coolidge to the present); in variant 2, seven of the worst come
from this period. None of the top ten presidents in either list is
from the modern era. The inflation associated with the era of
Keynesian economics leads to relatively low evaluations of mod-~
ern presidents.

Comparing the two variations of the inflation adjustment,
most of the bad presidents are the same in both cases. Looking
at the best presidents, four are in the top ten in both lists:
Thomas Jefferson, John Quincy Adams, Zachary Taylor, and
UW.S. Grant. Warren Harding, James Monroe, Martin Van Buren,
and Andrew Johnson drop sharply in rankings in the second
variant that evaluates deflation negatively. In the first variation,
Herbert Hoover is slightly above average; in the second varia-
tion, he is America’s second worst president.

PRESIDENTIAL PERFORMANCE
AND POLITICAL AFFILIATION

The mainstream scholars are largely liberal and probably
mostly vote for Democratic Party candidates for president. Con-
ventional wisdom suggests that Republican candidates tend to
favor smaller government and sound money, so our classical-
liberal rankings should be expected to give higher assessments of
Republican presidents than Democrats. Examining the presidents
since 1860, when the first Republican was elected (Lincoln), we
can look at the party affiliation of the twenty-four presidents
who were Republicans or Democrats. (Andrew Johnson was not
a member of either party at the time of his election to the vice
presidency in 1864.)

Looking first at the mainstream scholar evaluations (from
Table 3), let us arbitrarily give the grade of A to the top eight
ranked, B to the second eight, etc. The mainstream scholars
give three Democrats As (Franklin D. Roosevelt, Wilson, and
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Truman), three Bs (Lyndon Johnson, John E Kennedy, and
Grover Cleveland), one C (Clinton) and one D (Carter), for a
cumulative grade point average (on a 4.0 scale) of 3.0, or a B
average.

The mainstream evaluation of Republicans is far more neg-
ative. The only As go to activists Lincoln and Theodore Roo-
sevelt. Eisenhower, Arthur, and McKinley get Bs, while Hayes,
Taft, Hoover, and G.H.W. Bush get Cs. The experts give three Ds,
to Ford, Reagan, and Benjamin Harrison. While no Democrats
are considered failures, four Republicans are: Coolidge, Nixon,
Grant, and Harding. The cumulative average is 1.75, about a
C-, dramatically below the B average given Democrats. The
Democratic-interventionist bias of the so-called experts seems
confirmed.

In Figure 2, we show our distribution of grades (using the
same grading scale as above) for Republican and Democratic
presidents, using variant 1 of Table 4 (taking into account infla-
tion) as our measure. Our distribution of grades of Republicans
is almost even across the board, with three at every level except
D. As go to Harding, Grant, and Arthur; Bs to Hayes, Coolidge,
and Hoover: Cs to Eisenhower, Theodore Roosevelt, and Taft; Ds
to McKinley, Benjamin Harrison, Nixon, and Reagan; and Fs to
G.HW. Bush, Ford, and Lincoln. The cumulative grade point
average is a lowly 1.93, a little below a C average, and below the
average of all presidents (including the antebellum ones before
the modern two-party system is fully established). So much for
the possible pro-Republican bias of our rankings. Indeed, the evi-
dence here seems to show that Republicans are not overwhelm-
ingly supportive of principles of small government and sound
money, their rhetoric notwithstanding. No Republican in the past
two-thirds century received a grade above C.

At the same time, however, our assessment of the Democ-
rats is even more scathing, as Figure 2 shows. There are no As,
Cleveland and Truman getting B. While Clinton and Kennedy
eked out passing grades (Ds), fully four presidents were given
failing grades: Lyndon Johnson, Franklin Roosevelt, Jimmy
Carter, and Woodrow Wilson. The cumulative average is 1.0, or
a D. While it is true that we find the Republicans on average to
be better than the Democrats, modern presidents of either polit-
ical affiliation have tended to be mediocre, Democrats somewhat
more so than Republicans.
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VEDDER—GALLAWAY “GRADES” FOR PRESIDENTS,
BY POLITICAL PARTY, BASED ON TABLE 4, VARIANT 1

ADDITIONAL OBSERVATIONS

The rankings above are based on the size of government and,
in Table 4, on the presence of inflationary or deflationary condi-
tions. There are numerous other things that could be used to
evaluate presidents—for example, the growth in real income per
capita or the level of tariffs. Unfortunately, the data on these
(and most other possible additional variables) are not available in
a reliable enough form for us to feel comfortable with their use
over the entire two-century sweep of American history.

The purpose of these rankings is to call into doubt the sub-
jective evaluations of so-called experts on the presidency, a
group dominated by individuals with a bias toward state inter-
vention. From the standpoint of the philosophy that “the best
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government is the one that governs least,” conventional wisdom
is severely wanting. That wisdom considers Warren G. Harding,
U.S. Grant, and Chester A. Arthur to be mediocre or bad presi-
dents. Our assessment (using variant 1 of Table 4) evaluates
these men as very good presidents. Conventional wisdom sug-
gests that Lincoln, Franklin D. Roosevelt, Woodrow Wilson, and
Lyndon Johnson were very good or great presidents; our rank-
ings puts these activist chief executives in the bottom ten.

At the same time, we do not consider these rankings infalli-
ble. The performance of presidents depends on factors other than
government expenditure size and inflationary trends. There are
issues of integrity and character, adeptness in foreign policy, and
so forth. Our own subjective evaluations, while highly corre-
lated in a positive direction with those reported in either Table 3
or Table 4, are somewhat different than those reported. We
believe, for example, that Ronald Reagan was a better president
than Richard Nixon or Bill Clinton, the quantitative evidence
cited above notwithstanding. We do not think the totality of evi-
dence suggests that Lincoln is about our worst president or,
using Table 4, that George Washington was a mediocre one.

One thing that is striking, looking at the evidence: It takes sev-
eral good presidents to undo the damage caused by one bad one. The
Higgs spending ratchet, cited earlier and visually observable in Fig-
ure 1, is a very powerful force in American history. The first ratchet
effect occurs with James Madison and the War of 1812. Federal
spending goes from 1.23 percent of total output in 1811 (the low-
est level ever recorded) to 3.87 percent two years later—more than
a tripling. We never returned to the 1811 level, and it took eighteen
years and three presidents to get us more than 90 percent of the
way back in 1831. In 1860, spending was 1.59 percent of GDP
more than quintupling during the war (and our statistics under-
state the total, since Confederate spending is not included). In
1912—fifty-two years after the previous trough—spending had
returned about 97 percent of the way back to that trough, to 1.75
percent of GDP. We never completely returned to the antebellum
spending norm, and it took decades to even approach it.

The second decade of the twentieth century is often under-
rated in terms of the destructive impact that it had on human
liberty in the United States. Spending as a percent of GDP rose
from 1.75 percent of GDP in 1912 to over 19 percent in fiscal
year 1919. While it fell back to slightly over 3 percent in the
Coolidge administration (over 90 percent of the way back to the
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prewar trough), again it never quite reached the prewar level
(and it took a decade to even partially recover). The Hoover-Roo-
sevelt surge in spending, the next great ratchet, was followed by
some decline in the Truman era, but, unlike after earlier ratch-
ets, the drop was nowhere near 90 percent or more of the way
back to the prewar trough. While some may blame this on the
cold war, the rise in nondefense spending and the modern wel-
fare state is the chief culprit. Fifty years ago, in 1948, federal
government spending was less than 12.7 percent of GDP—now
it is around 20 percent. The downward drift in the federal spend-
ing—output ratio, present during most of peacetime history,
seems to have disappeared. The modest drop in that ratio since
1982 is tepid indeed in terms of returning to the postwar (1948)
level. The decline in fiscal restraint associated with the break-
down in the unwritten fiscal constitution of balanced budgets
existing in the pre-Keynesian era has assisted in the erosion of
individual liberty.17

There is also some evidence of an inflationary ratchet effect
in the post-Keynesian era. Beginning in 1933, prices have risen
rather consistently, never falling for more than two consecutive
years. While there has been some healthy popular revulsion
developing in recent years against the use of inflationary fiscal
and monetary stimulus, we have not had a single year of stable
prices in any presidential administration since John E. Kennedy,
even allowing for possible distortion in the consumer price
index.

FUrRTHER EVIDENCE ON THE
HiGGs RATCHET EFFECT

The phenomenon of the Higgs ratchet deserves a more in-
depth treatment. We have performed an econometric analysis to
determine the impact of previous peak levels of federal govern-
ment spending on the current volume of outlays. The overall
results are consistent with the Higgs hypothesis. On average,
federal government spending is ratcheted upward by almost 40
percent of the previous peak level of spending. Thus, the long-
term effects of a surge in federal spending to new heights are
indeed profound. We have also explored the individual impacts

170n this point, see James M. Buchanan and Richard E. Wagner, Democracy in
Deficit: The Political Legacy of Lord Keynes (New York: Academic Press, 1977).
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of the spending peaks reached in specific presidencies. Six presi-
dents established new highs for federal spending: Washington
(since he was the first president), John Adams, Madison, Lin-
coln, Wilson, and Franklin Roosevelt. The ratchet effects of the
first two of these, Washington and Adams, are not statistically
significant. However, the last four are, and they provide some
revealing insights into the impact of extremely high levels of
federal government spending.

Table 5 provides summary statistics concerning the four sig-
nificant ratchets. The econometric analysis allows us to calcu-
late the permanent effects of these four presidents on the level of
federal government spending. The Madison ratchet contributes
0.81 percentage points, Lincoln 2.39, Wilson 4.72, and Franklin
Roosevelt 9.93. Collectively, the impact of these four presidents
amounts to 17.85 percent of national output, over 88 percent of
the 1997 level of spending. This is the permanent legacy of the
profligacy of the past. It is remarkable to note that, though he
died over fifty years ago, to this day Franklin Roosevelt is still
appropriating one dollar of every ten dollars of national output
to be used by the federal government establishment. In a sense,
all of us tithe to the memory of this man.

WAR AND PEACE

A clear pattern emerges from the discussion of the ratchet
effects. The four statistically significant ones are associated with
the phenomenon of war, in sequence, the War of 1812, the Civil
War, and the two world wars. Further, there is a pronounced
association between major wars and the presidential rankings
offered by both the mainstream experts and us. The average
expert ranking of the four presidents associated with the war-
induced ratchets is 5.5, with Madison being the lowest, ranked
at 13th. On the other hand, we rank these four on average at
35.6. More generally, the mainstream scholars liked virtually all
war presidents, including ones presiding over other wars, such
as James Polk, William McKinley, and Lyndon Johnson. Indeed,
the experts universally ranked high all the presidents in office
during what might be called the high cold war, from 1945 to
about 1968.

To the extent that presidents try to maximize their perceived
historical legacy, the prowar bias of the conventional historians
and political scientists suggests that at the margin some wars
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Table 5

Selected Statistics Relating to Impact of Previous
Peak Federal Spending Levels Established During
Administrations of Four Presidents

Statistic

President under Whom Ratchet is Established

Madison

Lincoln

Wilson

Franklin
Roosevelt

Number of
Years Ratchet
in Effect

50

56

25

54

Mean Federal
Spending
During
Ratchet

2.00%

3.41%

9.03%

20.36%

Mean Value
of Ratchet
Variable

3.84%

11.55%

21.80%

46.02%

Recovery
Factor

39%

69%

54%

59%

Long-Term
Impact on
Federal
Spending*

+ 0.81

+ 2.39

+ 4.72

+ 9.93

Source: Authors’ Calculations

* Measured in percentage points.

may be fought to enhance presidential reputation rather than to
right wrongs or maximize the national interest.18 In making a
cost-benefit calculation whether to engage in war, presidents
might consider the private benefit they receive from a probable

18This does not only apply to recent presidents. James Polk seemed to want
a little war with Mexico to enhance his standing, but instead ended up with
a bigger conflict than he expected. See Paul Johnson, A History of the Amer-
ican People (New York: HarperCollins, 1997), p. 380, for more details.
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enhancement in their presidential reputation. Wars make presi-
dents look heroic, and everyone loves a hero. Indeed, wars are
responsible for the election of many presidents, beginning with
George Washington, and including Zachary Taylor, U.S. Grant,
and, more recently, Dwight Eisenhower.

Should the experts exalt wartime leaders or should we den-
igrate them? We think the weight of the evidence on this issue is
on our side. While it may be inappropriate to assign complete
responsibility for the advent of war to the nation’s chief execu-
tive when hostilities occur, neither is treating the onset of war as
a random event warranted. War does not occur in a vacuum. It
is the culmination of a series of public-policy positions either
avowed or pursued prior to its outbreak. In the case of the
American Civil War, for example, the very persona of the newly
elected president, Abraham Lincoln, was a contributing factor in
accounting for the commencement of hostilities. As to World
War 1, a significant degree of responsibility for our entry into
that conflict has to be assigned to the president who campaigned
for reelection in the summer and fall of 1916 invoking the slo-
gan, “He kept us out of war,” and then, in a remarkable about-
face, some five months after the election stood before the Con-
gress asking for a declaration of war against Germany.

Things are not as clear-cut in the case of World War II, but
the Japanese attack on the naval base at Pearl Harbor did follow
a series of policy initiatives that escalated tension between Japan
and the United States, a set of circumstances for which Franklin
Roosevelt does bear the responsibility.19

Of course, war impacts on our presidential rankings by
increasing the level of federal spending. However, such surges in
spending are not permanent. Or are they? Whatever the reason
for government spending, it diverts resources from the private
sector of the economy. In the process, the public must become
accustomed to a lower level of private consumption. Customarily,
this is regarded as acceptable in the name of patriotism or some
other civic virtue. At the conclusion of hostilities, this period of
public sacrifice is over and there exists what has come to be

19Even mainstream historians criticize the Roosevelt administration for
failing to heed signals that Japan was ready to attack the United States.
See, for example, Gordon W. Prange, At Dawn We Slept: The Untold Story of
Pearl Harbor (New York: McGraw-Hill, 1981).
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called a “peace dividend” that may be “spent.” The operative
word here is “spent.” The simplest thing to do with a peace div-
idend is to return it to the public to be used in the pursuit of its
private consumption. However, once resources have passed
under the control of the central government, it is often difficult
to retrieve them. To be sure, some of the peace dividend will be
returned to the private sector. But much of it will be retained in
the public arena to do “good works”; that is, to enhance social
spending. A large pool of public resources is an irresistible
attraction for what Mancur Olson has called the “distributional
coalitions” in a society.20 To the extent they are able to capture a
portion of the peace dividend for their special-interest purposes,
the volume of public spending will be maintained at levels that
are greater than the prewar ones.2! This is the Higgs ratchet.

The phenomenon of the ratchet disguises the permanence of
the impact of war by transforming military spending into social
outlays. Thus, the ratchet effects attributable to the Madison,
Lincoln, Wilson, and Franklin Roosevelt presidencies are still
with us today in the form of higher taxes, either explicit or
implicit, that have funded a remarkable expansion of social pro-
grams. Therefore, our downgrading of the presidential perform-
ance of those who were wartime leaders would seem to be
appropriate. To illustrate the magnitude of these effects, Figure
3 shows the contributions of the four wars that produced sig-
nificant ratchet effects to current levels of federal government
spending, which amounted to slightly over 20 percent of GDP in
1997. This figure dramatically demonstrates the long-term
costs of war to a society.22

20See Mancur Olson, The Rise and Decline of Nations (New Haven, Conn.:
Yale University Press, 1982), for a more extended discussion of this point.

21For a more extended discussion of the peace dividend, and the historical
experience relating to the ending of wars, see Dwight Lee and Richard Ved-
der, “The Political Economy of the Peace Dividend,” Public Choice 88 (1996):
29-42.

22For an excellent extended discussion of the cost of wars to American soci-
ety, see John V. Denson, ed., The Costs of War: America’s Pyrrhic Victories
(New Brunswick, N.J.: Transaction Publishers, 1997).
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FIGURE 3
WAR AND PEACE
PERCENT OF FEDERAL SPENDING ATTRIBUTABLE TO WAR PRESIDENTS

CONCLUSIONS

Individual happiness is not created in large part through the
actions of political leaders. The dynamic, chaotic market
processes of individual human economic actions have had far
more to do with America’s material prosperity and happiness
than the behavior of any president. Yet bad political leaders can
have lasting negative consequences. The half-life of the adverse
consequences of ill-considered political activism is long.

Classical-liberal scholars should ponder why this is so. Why
cannot or did not, say, a Ronald Reagan do much to roll back
government? Why has the seemingly promising laissez-faire
behavior of the 94th Republican Congress (1995-1996) not been
followed by a really substantial retreat of government, rather
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than the tepid (although still welcome) amounts observed to
date? Insights by Austrian and public-choice scholars on the
nature of government, bureaucracies, special interest groups,
and so forth help us pave the way to finding answers to these
questions.23 One of the “special interest groups” is academia, and
its government-funded prointerventionist bias, as demonstrated
in the mainstream presidential performance polls. It contributes
to the reluctance of presidents to be decisive in reducing the fed-
eral role in our affairs. In striving to please the academic man-
darins evaluating the presidency, modern chief executives have
stimulated the growth of Leviathan and the nanny state.

235¢e, for example, Ludwig von Mises, Bureaucracy (New Rochelle, N.Y.:
Arlington House, 1969); William Niskanen, Bureaucracy and Public Economics
(Brookfield, Vt.: Edward Elgar, 1994); and Thomas E. Borcherding, ed.,
Budgets and Bureaucrats: The Sources of Government Growth (Durham, N.C.:
Duke University Press, 1977).
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GEORGE WASHINGTON:
AN IMAGE AND
ITs INFLUENCE

DaviD GORDON

an asset of inestimable value. People viewed him as the

hero of the American Revolution who, disdaining power,
had like the Roman general Cincinnatus returned home to his
farm. When he allowed himself, with great reluctance, to be
nominated as chief executive, his prestige was unparalleled.
Indeed, his reputation was worldwide. When he died,

George Washington took office as president in 1789 with

Napoleon Bonaparte decreed that the standards and flags of the
French army be dressed in mourning crepe. The flags of the
British Channel Fleet were lowered to half-mast to honor the
fallen hero. Talleyrand, the French minister of foreign affairs, . . .
[called] for a statue of Washington to be erected in Paris.!

Poets likewise sang his praises.

Washington achieved mythic status in his own lifetime,
receiving poetic encomia from English poets as different as
William Blake and Byron, who contrasted Washington favor-
ably with the despotic Napoleon. . . . His contemporaries were
impressed by the fact that the general who led a successful rev-
olution did not establish a personal dictatorship.2

Were the effects of the influence that accompanied this pres-
tige good or bad for liberty? This chapter shall endeavor to show
that in two instances, these effects were bad; in one case, though,
Washington’s fame led to fortunate consequences for individual

IMatthew Spalding and Patrick J. Garrity, A Sacred Union of Citizens (Lan-
ham, Md.: Rowman and Littlefield, 1996), p. 189.

2Michael Lind, ed., Hamilton's Republic (New York: The Free Press, 1997),
p- 99.
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freedom. Washington, though not a principal author of the
Constitution, supported calling a convention to revise the Arti-
cles of Confederation. At the convention itself, he strongly
backed Madison’s plans for centralized control.

On assuming power, Washington soon faced a division of
opinion in his cabinet. Secretary of the Treasury Alexander
Hamilton was not satisfied with the centralization already
achieved by the Constitution. He called for a national bank and
a governmentally directed program of industrial development.
Thomas Jefferson raised a decisive objection to Hamilton’s pro-
posal: Did it not entirely exceed the bounds of power granted the
central government by the new Constitution? The constitutional
issue did not faze Hamilton, who produced an analysis that
granted the central government broad power to do whatever
Hamilton thought best. In this conflict, Washington once again
weighed in on the side of the centralizers.

In his Farewell Address, though, Washington at least partially
redeemed himself, from a classical-liberal standpoint. He cau-
tioned against America’s involvement in European power poli-
tics, with which the United States had no concern. His warning
against permanent alliances guided much of American foreign
policy in the nineteenth century; and, in the twentieth, oppo-
nents of the bellicose policies of Woodrow Wilson and Franklin
Roosevelt appealed to it. Washington’s prestige for once had ben-
eficial results.

We have spoken of whether Washington’s influence was
“good” or “bad” for liberty. By what standard are these judg-
ments made? This author writes from a classical-liberal perspec-
tive, in which the growth of government is viewed as an unmit-
igated disaster and expansionist foreign policy is resolutely
opposed. Thus, “states’ rights” receive support as against
increases in federal authority, and wars, except in cases of exer-
cising self-determination or repelling direct invasion, are
opposed.?

One might object to the proposed criterion in this way. The
goal of classical liberalism is to promote individual liberty. Why
then tie it down to the specific policies indicated?

3A classical-liberal analysis of just wars has been well set forth by Murray
Rothbard in “America’s Two Just Wars: 1775 and 1861” in The Costs of War,
John V. Denson, ed., 2nd ed. (New Brunswick, N.J.: Transaction Publish-
ers, 1999), pp. 119-33.
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In certain cases, may not the federal government serve bet-
ter to protect the individual than the states?? Further, even if
local control is in ideal circumstances best, may not a decentral-
ized polity prove no match for a strong opponent? Along the
same lines, why must a realistic foreign policy be confined to
defense of the national territory? In some cases, may not the
best defense be to strike at a prospective enemy first?>

These worries cannot be addressed in detail here. Suffice it to
say that a good rule-utilitarian case can be constructed for
spurning federal interventions that allegedly aim at promoting
liberty. In like fashion, aggressive war shackles us with devasta-
tion and restriction of liberty in order to combat speculative
dangers.6

These remarks have at least the appearance of dogmatism,
and they are advanced rather to indicate a viewpoint than to
make a case. One illustration of how such a case would proceed
is taken from Murray Rothbard. The Articles of Confederation
established a much less centralized system than the Constitu-
tion. Yet because ratification by all the states was required for
the Articles to come into effect, most of the American Revolution
was fought with no written structure of authority over the
states at all. As Rothbard notes,

The Articles were not exactly received with huzzahs; rather,
they were greeted quietly and dutifully, as a needed part of the
war effort against Britain. One of the keenest critiques of the
Articles, as might be expected, came from Thomas Burke, who
warned that, under cover of the war emergency, eager power-
seekers were trying to impose a central government upon the
states. . . . [t]he Articles of Confederation were not to be ratified

4For a defense of this position, see Clint Bolick, The Affirmative Action Fraud
(Washington, D.C.: The Cato Institute, 1996). See also my criticisms in The
Mises Review 2, no. 2 (Summer 1996): 13-17.

SWalter Lippmann opposed “isolationist” policy during the 1930s, charg-
ing it with unrealistically ignoring the increasing power of Germany. For a
criticism of his views, see my “A Common Design: Propaganda and World
War” in The Costs of War, John V. Denson, ed., 2nd ed. (New Brunswick,
N.J.: Transaction Publishers, 1999), pp. 312-19.

6For a strong historical case showing that war has led to growth in gov-
ernment, see Robert Higgs, Crisis and Leviathan (New York: Oxford Univer-
sity Press, 1987).
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and go into effect until 1781, when the Revolutionary War
would be all but over.”

So much for the supposed necessity for a strong central govern-
ment to combat other nations.

However much supporters of localism might view even the
Articles as going too far in the wrong direction, Washington
held a decidedly different view. In 1783, he wrote to Alexander
Hamilton: “It is clearly my opinion, unless Congress have pow-
ers competent to all general purposes, that the distresses we
have encountered, the expense we have incurred, and the blood
we have spilt, will avail nothing.”8

Among the “distresses” of which Washington spoke, one
may speculate that personal considerations loomed large.
Throughout his adult life, Washington avidly sought land. “His
family had first speculated in Ohio Valley land decades ago
[before the 1780s], and Washington owned nearly sixty thou-
sand acres.”?

A project that aroused his interest offered a chance to appre-
ciate greatly the value of his land. “If a canal could be pushed
over the mountains to link up with the Allegheny river system,
then all the future produce of the Ohio Valley could flow through
Virginia land, (not coincidentally, past Mount Vernon).”10

A crucial obstacle confronted Washington’s hopes for a
Potomac Canal. Under the Articles of Confederation, a state had
the right to levy fees on the use of waterways that passed
through its boundaries. If the states bordering the Potomac were
to do so, the proposed canal might generate no profit for him.
One can readily see why the great general was “distressed.” As

’Murray N. Rothbard, Conceived in Liberty, vol. 4, The Revolutionary War,
1775-1784 (Auburn, Ala.: The Mises Institute, 1999), pp. 255-56. Donald W.
Livingston argues that David Hume saw a confederation of small republics
as the solution to the defense problem. Further, Livingston argues that Hume
influenced the American founders. See his Philosophical Melancholy and Delir-
ium (Chicago: University of Chicago Press, 1998), pp. 317-32.

8WE. Woodward, George Washington: The Image and the Man (New York:
Horace Liveright, 1962), p. 411.

9Richard Brookhiser, Founding Father: Rediscovering George Washington (New
York: The Free Press, 1996), p. 49.

101bid., p. 48.
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one observer notes, “[h]le was drawn to the plan by important
private and public interests, and the political steps he took to
fulfill it led directly to the Constitutional Convention, if not a
canal.”11 A strong central government would remove the threat
of interstate taxation.

This is not to suggest that Washington’s economic interests
determined his support for a stronger central government. To do
so would be to fall into the fallacy that wrecked Charles Beard’s
An Economic Interpretation of the Constitution. Nevertheless, per-
sonal interest cannot be neglected in an explanation of Washing-
ton’s policy.

Regardless of Washington’'s motives, the fact that someone
of his probity and reputation advocated a Constitutional Con-
vention eased the doubts of those who feared centralization.
How could one suspect the proposed convention of aims
destructive of liberty if Washington, the Cincinnatus who had
spurned dictatorship, endorsed the call for it? Was not the case
for the good intentions of the proposed convention conclusively
made once it became known that Washington himself had
agreed to serve as a delegate to it? Richard Brookhiser puts the
essential point well:

Much of the political class was happy with the current arrange-
ments. . . . Supporters of change would have to make the case
that a new government would not threaten liberty. . . . Wash-
ington’s presence would help immeasurably to make that case.
He had already held more power than any man in America,
and after eight and half years, he had surrendered it. He was
the most conspicuous example of moderation and disinterest-
edness that the nation could supply.12

At the convention, Washington’s primary aim was not to
enact a particular plan of government. The need rather was to act
immediately, so that centralization could be secured as fast as
possible.

During the constitutional debates, Washington insisted that
the Articles of Confederation be overhauled quickly. “Other-
wise,” he wrote, “like a house on fire, whilst the most regular
mode of extinguishing it is contended for, the building is

Hibid., p. 49.
121bid., p. 56.
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reduced to ashes.” What was needed, Washington thought,
was any solid national government.13

Washington was quite willing to push his argument to
extremes. So essential did he deem centralization that he con-
templated a monarchy for America, should the Constitutional
Convention fail. He was not himself a monarchist—far from it.
But a letter of March 31, 1787, to James Madison shows that
conceivable circumstances might change him into one.

In his definitive study of James Madison'’s political thought,
Lance Banning summarizes Washington’s thoughts in this vital
letter:

No one could deny the indispensability of a complete reform of
the existing system, which he hoped the Constitutional Con-
vention would attempt. But only if complete reform were
tried, and the resulting system still proved inefficient, would a
belief in the necessity of greater change begin to spread
“among all classes of the people. Then, and not till then is my
[Washington’s] opinion, can it [monarchy] be attempted with-
out involving all the evils of civil discord.”14

One wonders how those whose fears of the convention had
been calmed by Washington’s endorsement would have reacted
had they known of this letter. But of course the convention, by
its own lights, did not fail; and the fact that Washington con-
templated monarchy remained hidden.

Any centralized form of government, Washington held, was
desirable so long as it could be quickly established. But it does
not follow from this that Washington was indifferent to the
type of centralized government established. He soon fell in with
the radical nationalism of Madison’s Virginia Plan.

To Madison, Washington’s presence at the convention was
essential: It was “an invitation to the most select characters

13Russell Hardin, Liberalism, Constitutionalism, and Democracy (New York:
Oxford University Press, 1999), p. 273, citing a letter from Washington to
Henry Knox, February 3, 1787.

14Lance Banning, The Sacred Fire of Liberty: James Madison and the Founding
of the Federal Republic (Ithaca, N.Y.: Cornell University Press, 1995), p. 123,
citing a letter from Washington to Madison, March 31, 1787.
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from every part of the Confederacy.”15 Madison reported that
Washington arrived at the Philadelphia convention “amidst the
acclamations of the people, as more sober marks of the affection
and veneration which continue to be felt for his character.”16
With Washington present, Madison hoped to achieve his
aims. One political theorist, a disciple of Leo Strauss, summa-
rizes these aims in this way: Washington’s presence and the
presence of “lesser figures of impeccable republican credentials
allowed the convention to rebut the charge of being an aristo-
cratic conspiracy while conferring on it the opportunity to

behave like one.”17
Strong words, but the details of Madison’s plans bear out

the interpretation that the Straussian Gary Rosen has advanced.
Madison and other extreme nationalists sought to eviscerate
entirely the power of the states to thwart the will of the nation.

Under the Virginia Plan, which Madison submitted to Wash-
ington before the convention opened, Congress could veto any
law enacted by a state legislature that it deemed unconstitu-
tional.

It called, as Washington’s summary of Madison’s draft put it,
for a “due supremacy of the national authority,” including
“local authorities [only] whenever they can be subordinately
useful.” . . . Madison had originally called for an even more
sweeping national power over state laws, a “negative in all
cases whatever.”18

In fairness to Washington, he did not vote in favor of Madi-
son’s radical proposal of an unlimited congressional veto. But
neither did he oppose the plan. Madison noted that

Gen. W. was “not consulted.” How could he not have been
consulted? He never missed a session. Most probably, Gen. W,
had been consulted privately, and the result of the consultation

15Gary Rosen, American Compact: James Madison and the Problem of Found-
ing (Lawrence: University Press of Kansas, 1999), p. 85, citing a letter from
Madison to Washington, December 7, 1786.

161bid., p. 86, citing a letter from Madison to Thomas Jefferson, May 15,
1787.

17Tbid.
18Brookhiser, Founding Father, p. 63.
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was that, since Madison had the voters anyway, Washington
chose not to take a public stand on an inflamed issue.1?

It seems quite clear that opposition by Washington would have
at once ended so far-reaching a plan, but it was not forthcoming.
Surely then he cannot have been very strongly against it. Had
he been, he need only have spoken a word. But why speculate
on Washington’s private opinion of Madison’s proposal? Its
importance for our purposes is this: Many of those who feared
that the convention would strike a fatal blow at states’ rights
were reassured by Washington’s presence. But, unknown to
them, he was at least a fellow traveler of radical centralism. His
image as a Cincinnatus averse to power led many into error. It
did not follow from Washington’s personal reluctance to hold
office that he was not an opponent of states’ rights, as this con-
cept was understood in the 1780s. '

Fortunately, for those opposed to centralism, no version of
the congressional veto survived into the Constitution’s final
draft. But the Constitution, even without it, was far more cen-
tralizing than the Articles; and Washington’s image once again
proved useful when the Constitution came up for ratification.
Just as before, skeptics could be reassured: Would Washington
support a regime inimical to liberty? Thus, in Virginia, opposi-
tion to the Constitution was in part disarmed by Washington’s
prestige. “Few, if any of Virginia’s revolutionary leaders ques-
tioned Madison’s republican credentials. All, no doubt, were
comforted by their awareness that George Washington would
head the federal government if it were put into effect.”20

By no means is this meant to suggest a monocausal view, in
which Washington'’s image sufficed to quell all opposition to the
new document. Quite the contrary, in the very passage just
cited, Lance Banning maintains that Madison’s skill at argument
was needed to win over the recalcitrant. Confidence in Washing-
ton was not enough because in 1788, “quite unlike today, few
believed that the executive would set the federal government’s
directions.”2! Nevertheless, the importance of the “Washington-
image factor” cannot be gainsaid.

191bid., p. 64.
20Banning, The Sacred Fire of Liberty, p. 253.
211bid.

40



GEORGE WASHINGTON: AN IMAGE AND ITS INFLUENCE

The Constitution did not in all respects settle the nature of
the American system. What sort of government would result
from it? Would its provisions be interpreted loosely, to enable
the central government to seize as much power from the states
as possible? Two conflicting approaches to government split
Washington’s cabinet, one favored by Alexander Hamilton and
the other by Thomas Jefferson.

These divergent views have been ably summarized by For-
rest McDonald.

In Federalist Essay number 70, Hamilton had said that “energy
in the executive is a leading ingredient in the definition of good
government.” . . . In essays 71 and 73, he made his position
clearer: “It is one thing,” he said, for the executive “to be sub-
ordinate to the laws, and another to be dependent on the leg-
islative body.” In other words, the executive authority must
operate independently and with a wide range of discretion in
its field, the Constitution and laws providing only broad
guidelines and rules.22

Jefferson and his followers saw matters entirely otherwise.

In Jefferson’s view, and that of most Republicans, such discre-
tionary authority was inherently dangerous and smacked of
monarchy. . . . A society would grow better . . . by stripping
social and governmental institutions to the bare minimum so
that the natural aristocracy might rise to the top.23

The differences between Hamilton and Jefferson were not
confined to abstract argument, but quietly became manifest in
practical affairs. Although Hamilton considered himself a stu-
dent of economics, his views embodied the discredited doctrines
of mercantilism.

One of the duties of the federal government, according to the
Hamilton philosophy, is the active promotion of a dynamic
industrial capitalist economy . . . by establishment of sound
public finance, public investment in infrastructure, and pro-
motion of new industrial sectors unlikely to be profitable in
their early stages.

22Forrest McDonald, The Presidency of George Washington (Lawrence: Uni-
versity Press of Kansas, 1974), pp. 94-95.

231bid., pp. 95-96.
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As Hamilton wrote in The Report on Manufactures:

Capital is wayward and timid in leading itself to new under-
takings, and the state ought to excite the confidence of capi-
talists, who are ever cautious and sagacious, by aiding them to
overcome the obstacles that lie in the way of all experiments.24

Where the State would acquire the requisite understanding
to direct the economy, Hamilton neglected to inform his readers;
and Jefferson and his followers were reluctant to take the mat-
ter on faith. In particular, the Jeffersonians rejected Hamilton’s
plan, as part of reforming public finance, to establish a national
bank.

In this opposition they had a seemingly irrefutable argu-
ment. Hamilton’s plan for a bank clearly violated the Constitu-
tion. Nowhere does that document give Congress the power to
charter a national bank. So small a matter did not deter Hamil-
ton from avid pursuit of his scheme.

In response to a request by Washington, Hamilton delivered
a “Defense of the Constitutionality of the Bank” to him on Feb-
ruary 23, 1791.

The well-known part of the defense spelled out the “loose con-
structionist” doctrine of the Constitution. The Constitution,
said Hamilton, defined only in general terms the broad pur-
poses for which the federal government was created. . . . If
Congress determined to achieve an end authorized by the Con-
stitution, it was empowered by the final clause in Article I,
Section 8 [the “necessary and proper” clause| . . . to use any
means that were not prohibited by the Constitution.25

Hamilton’s argument by far exceeded in importance the
matter of the bank, though that in itself was no small thing. If
Hamilton’s views were accepted, little of limited government
could remain. Given the vaguest aims, for example, the promo-
tion of “the general welfare,” the government had the power,
Hamilton alleged, to do whatever it thought was needed to attain
them.

Faced with so blatant a challenge to constitutional rule,
what did Washington do? He accepted Hamilton’s opinion,

24Lind, ed., Hamilton's Republic, p. 5, quoting Hamilton’s Report.
25McDonald, The Presidency of George Washington, p. 77.
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refusing Madison’s advance to veto the bank bill. Hamilton’s
“defense convinced Washington, and on February 25 [1791], he
signed the bank bill into law.”26

Once again Washington lent his prestige and authority to
the cause of a strong central state. From a classical-liberal per-
spective, his course of action was a disastrous blunder.

But the record is not all black. So far Washington has been
presented as an opponent of the libertarian tradition. He used his
fame to secure unwarranted credence for a convention that
aimed to strengthen the central government. At that conven-
tion, he gave the most extreme centralizers at least tacit support.
And, as we have just seen, he accepted an argument that freed
the government from all constitutional restraint. Nevertheless,
from the classical-liberal perspective, Washington almost
redeemed himself.

In his Farewell Address, Washington set forward principles of
foreign policy that, if followed, would virtually immunize
America from involvement in foreign wars. (The Address was
not delivered as a speech. It was a circular published in The Amer-
ican Daily Advertiser, September 19, 1796.)27

In the Address, Washington sharply separated European
affairs from those of the United States.

Europe has a set of primary interests, which to us have none
or a very remote relation. Hence she must be engaged in fre-
quent controversies, the causes of which are essentially foreign
to our concerns. Hence therefore it must be unwise in us to
implicate ourselves, by artificialities, in . . . the ordinary com-
binations and collisions of her friendships, or enmities.28

But, interventionists such as Walter Lippmann were later to
object, does not the argument of the Address wrongly take for
granted that European politics do not concern America? What if
a single power dominated the continent? Would this not
threaten us? If so, should we not be concerned actively to pre-
vent such domination?

261bid., p. 26.

27Spalding and Garrity, A Sacred Union of Citizens, p. 57. For the contro-
versy about Hamilton's role in drafting the Address, see pp. 55ff.

281bid., p. 186, quoting the text of the Address.
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Washington rejected this contention in advance.

Our detached and distant situation invites and enables us to
pursue a different course. If we remain in one People, under an
efficient government, the period is not far off, when we may
defy material injury from external annoyance. . . . Why forego
the advantages of so peculiar a situation? Why quit our own
to stand upon foreign ground.2?

Here Washington adopts the much maligned Fortress Amer-
ica stance so derided by critics of isolation. Given the manifest
perils of war, will not a classical-liberal system take advantage
of a favorable geographic position to steer clear of foreign entan-
glements? Such, at any rate, was Washington’s argument; and
for once, his immense prestige aided the cause of liberty.30

Opponents of American entry into the world wars fre-
quently appealed to the Address. If they were ultimately unsuc-
cessful, at least the fame of the Address and its author helped
slow the race toward war and statism.

291bid.

30For a contemporary defense of the soundness of the foreign policy pre-
scriptions of the Address, see Eric Nordlinger, Isolationism Reconfigured
(Princeton, N.J.: Princeton University Press, 1995).
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THOMAS JEFFERSON:
CLASSICAL-LIBERAL STATESMAN
OF THE OLD REPUBLIC

H. ARTHUR SCOTT TRASK

as Thomas Jefferson a great president? One’s answer
Wto that question depends on how one defines “great-

ness.” If we define greatness as how far a president
leads the United States down its historically determined path
toward the centralized interventionist state, then Jefferson fails
to qualify. On the other hand, if we define greatness as how well
a president defended the true and original principles of the fed-
eral Constitution and the economic and civil liberties for which
Americans had fought the Revolution, then Jefferson deserves to
be ranked among the better presidents. Yet he also deserves to be
ranked as one of the most disappointing, since there was so
much that he could have done, was expected to do, but did not
do.

As we survey his presidency, it will be useful to keep in mind
three questions. First, did Jefferson’s election to the presidency
and the Republican capture of Congress in 1800 constitute “a
revolution in the principles of our government as that of 1776,”
as Jefferson himself contended ten years after he had retired to
Monticello?! Second, was Jefferson a true and consistent classi-
cal republican statesman whose policies were consistent with his
professed political and economic philosophy of small govern-
ment, strict construction, states’ rights, low taxes, free trade,
non-involvement in foreign affairs, and peace? And third, does
his presidency constitute a model for future leaders of a classi-
cal-liberal and constitutional-federalist persuasion to follow?
The short answers to these questions are that Jefferson failed to
carry through a revolution which he himself had helped to

1Jefferson to Spencer Roane, September 6, 1819, Thomas Jefferson: Writings
(New York: Library of America, 1984), p. 1425.
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originate, that he was consistent in many ways but inconsistent
in others, and that his presidency constitutes a useful model but
also a warning.

THE ELECTION OF 1800

Although the Federalists had controlled Congress and the
presidency for twelve successive years, their policies had not
been popular. If the Judiciary Act of 1789, the funding of the
national debt, the assumption of the states’ debts, the national
bank, the system of internal taxation, Jay’s Treaty with Great
Britain (1794), and the creation of a professional standing army
and navy had been submitted to a popular referendum, proba-
bly none of them would have been approved, nor would the fed-
eral Constitution have been ratified in the first place. Early Fed-
eralist political success in passing their program and holding on
to power can be attributed to three factors: the lack of an organ-
ized political opposition until the late 1790s, the success of the
new political system in thwarting the popular will, and General
Washington'’s tremendous popularity and prestige. If the presi-
dent had been elected directly by the people, Jefferson would
have given his first inaugural address in 1797 instead of in
1801. However, the popular memory is short, and the Republi-
cans could not hope to ride to power simply on the basis of the
unpopularity of Federalist measures in the early 1790s. They
finally triumphed in 1800 because the internal tax system pro-
vided a regular reminder that the Federalists believed in an intru-
sive and energetic government, and the quasi-war with France in
1798 demonstrated beyond any doubt that the Federalists were
inveterate Anglophiles—Jefferson called them “Anglomen”—
who wanted to build an expensive professional war machine to
go to war against Spain and France in alliance with England.

The Republicans were right to believe that the Federalists
wanted to turn the American confederation of states into an
empire mightier than the British empire and one with a perpet-
ual public debt, high domestic taxes, a large standing army, a
navy with ships-of-the-line, large manufacturing establish-
ments subsidized by government, a permanent civil bureau-
cracy, a strong executive, an irresponsible political judiciary, the
consolidation of political power in the federal government, and
financial corruption of the federal legislature. Jefferson could
speak of his election as a “revolution” because he believed that
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the people of the states had rejected the Federalist theory and
program of government, which were British, neomercantilist,
centralizing, and statist, in favor of the agrarian, decentralist,
libertarian, and republican principles which had been dominant
during the Revolution and were once again ascendant.

As president, Jefferson set out to reverse the Federalist pro-
gram, to restore the federal government to its constitutional role
(that is, protecting the confederacy and its trade from foreign
enemies and managing relations between the states), and to
ensure that the people of the states were left alone to regulate
their own private pursuits in a state of freedom. He hoped to
gradually break the alliance between the government and the
monied elite which had already been forged by the Federalists.
According to Albert Jay Nock, Jefferson “was for control of gov-
ernment by the producing class; that is to say, by the immense
majority which in every society actually applies labor and cap-
ital to natural resources for the production of wealth,” and that
he opposed Federalist efforts to forge a neomercantilistic alliance
between the general government and “the exploiting classes,”
that is, bankers, bondholders, and officeholders.2

FEDERAL SPENDING UNDER JEFFERSON

In a 1799 letter to a Massachusetts Republican, Jefferson
summarized what would be the fiscal policies of his administra-
tion, if he were elected:

I am for a government rigorously frugal and simple, applying
all the possible savings of the public revenue to the discharge
of the national debt; and not for a multiplication of officers
and salaries merely to make partisans, and for increasing, by
every device, the public debt, on the principle of its being a
public blessing.3

In his first inaugural address Jefferson explained that for
him, “the sum of good government” was a “wise and frugal”
one “which shall restrain men from injuring one another, [but]
shall leave them otherwise free to regulate their own pursuits of

2Albert Jay Nock, Mr. Jefferson (Tampa, Fla.: Hallberg Publishing {1926]
1983), p. 116.

3Jefferson to Elbridge Gerry, January 26, 1799, Thomas Jefferson: Writ-
ings, p. 1056; see also, Jefferson to Gideon Granger, August 13, 1800,
ibid., pp. 1078-79.
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industry and improvement, and shall not take from the mouth
of labour the bread it has earned.”+

Jefferson opposed all but the most minimal taxes because he
believed that taxes diminished public happiness by depriving
individuals of a portion of their hard-earned money and hence
of the means of supporting their families and improving their
estates. He warned that “the general tendency” of the govern-
ment party was “to increase expense[s] to the ultimate term of
burden which the citizen can bear” and leave “to labor the small-
est portion of its earnings on which it can subsist,” so that “gov-
ernment shall itself consume the residue of what it was insti-
tuted to guard.”>

Jefferson also was determined to pay off the national debt.
He opposed public borrowing on a number of grounds. First of
all, by enabling the government to increase its expenditures
without calling on the people for increased taxes, it minimized
public opposition to increased spending. Second, public borrow-
ing shifted the burden of payment to posterity. Jefferson
believed that imposing financial burden on future generations in
order to pay for the profligacy of the present generation was a
profoundly unrepublican and immoral act. Third, public bor-
rowing created a class of bondholders who had a vested interest
in funding and increasing the debt and opposing its discharge.
Last, a public debt created a justification for keeping up taxes to
pay the interest.6

Thus Jefferson and his Swiss-born secretary of the Treasury,
Albert Gallatin, set out to reduce federal expenditures and federal
taxes and pay off a considerable portion of the federal debt.
Although the second goal appears to be in conflict with the
third, Jefferson and Gallatin hoped that reductions in spending
would compensate for the reduction in federal tax revenue.

In the State Department, Jefferson reduced the number of
foreign missions to three—London, Paris, and Spain—one for
each of the three great world powers. In the Treasury Depart-
ment, he dismissed all of the collectors and inspectors of the inter-
nal revenue. This change alone reduced the number of federal

4Jefferson, “First Inaugural Address,” March 4, 1801, ibid., p. 494.
5Jefferson, “First Annual Message,” December 8, 1801, ibid., pp. 504-05.
6Jefferson to Madison, September 6, 1789, ibid., pp. 959-64.

48



THOMAS JEFFERSON: CLASSICAL~LIBERAL STATESMAN OF THE OLD REPUBLIC

employees by more than one-third. However, Jefferson and Gal-
latin planned on saving the most money in the War and Navy
Departments. By early 1802, Jefferson had reduced the size of
the regular army by almost half, from 6,000 men when he took
office to 3,312. Federalist expenditures on the War Department
averaged $1.9 million from 1793 through 1800. Jefferson
reduced them to an average of $1.3 million for 1801 through
1808, which was a reduction of almost $600,000 a year. Feder-
alist expenditures on the Navy Department had averaged $1.3
million a year from 1794 (the first year of the navy) through
1800. Jefferson actually spent a little more, averaging $1.5 mil-
lion a year for his two terms. However, if one compares his
naval expenditures to those of his immediate predecessor, John
Adams, who averaged $2 million a year, Jefferson managed to
reduce them by an average of almost $500,000 a year. He
accomplished this by laying-up seven of the thirteen frigates
built by the Federalists. Through such measures of economy,
Jefferson managed to reduce government expenditures, minus
interest and debt reduction, from $7.5 million for fiscal year
1800 to less than $5 million for 1801 and to an average of $4
million for the years 1802-1804. However, increased military
expenditures after 1804 significantly raised overall spending
during his second term. All in all, while Federalist expenditures
averaged $7.1 million from 1793 through 1800, Republican
expenditures actually averaged $8.7 million, an increase under
Jefferson of $1.6 million a year.”

FEDERAL TAXATION UNDER JEFFERSON

The federal government had three sources of revenue in
1800: public land sales, customs duties, and internal taxes. Tar-
iffs averaged only 13 percent ad valorem, although specific
duties on sugar, tea, coffee, and salt ranged from 50 percent to
100 percent. The Federalists had imposed internal taxes on
whiskey stills, domestic liquor sales, auction sales, carriages,
and legal documents. These taxes produced $1 million in federal
revenue in 1800, four-fifths of which came from the excises on
whiskey and distilled spirits. When Jefferson recommended
repealing these taxes, the Federalists replied that import duties

"Davis R. Dewey, Financial History of the United States (New York: Long-
mans, Green, 1903), pp. 111, 120, 124.
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on such “necessities” as coffee, tea, and sugar should be reduced
instead. They argued that reducing the duties on tropical com-
modities would be of more benefit to the people than reducing
the whiskey excise. The Federalists knew what they were about.
They wanted to retain the internal revenue system with its host
of revenue officers, collectors, and inspectors. They understood
that a reduction in import duties could always be reversed by a
future congress, but that while it would be much more difficult
to re-impose internal taxes and recreate a machinery of domes-
tic tax collection after both had been repealed and abolished.
They remembered well that the first attempt in 1794 to impose
an excise on whiskey produced a tax revolt in the American
backcountry.8 A future Federalist administration might face
even greater domestic resistance in trying to bring back the
excise than they faced in imposing it. For the same reasons, Jef-
ferson and his Republican allies were determined to repeal alto-
gether, not just reduce, the internal taxes and to abolish the
inspectors and collectors of the revenue. They were successful.
Jefferson signed the reform bill into law in March 1802. Jeffer-
son next set his sights on repealing the duty on imported salt
which brought in over $500,000 in revenue annually. Jefferson
began to push for its repeal in 1806. His party abolished the salt
duty early the next year.?

In his Second Inaugural Address, Jefferson noted with tri-
umph and satisfaction that federal taxes were “being collected on
" our seaboards and frontiers only, and incorporated with the trans-
actions of our mercantile citizens.” Thus, “it may be the pleasure
and pride of an American to ask, what farmer, what mechanic,
what laborer ever sees a tax-gatherer of the United States.”10

If federal expenditures on the whole were not reduced under
President Jefferson and if taxes were twice reduced, then why
did the Treasury Department run a surplus each year from 1801

8Thomas P. Slaughter, The Whiskey Rebellion: Frontier Epilogue to the Ameri-
can Revolution (New York: Oxford University Press, 1986).

9Dewey, Financial History, pp. 120, 122; Paul Studenski and Herman E.
Krooss, Financial History of the United States: Fiscal, Monetary, Banking, and
Tariff (New York: McGraw-Hill, 1952), p. 67; Alexander Balinky, Albert
Gallatin: Fiscal Theories and Policies (New Brunswick, N.J.: Rutgers Univer-
sity Press, 1958), pp. 116-19, 122-25.

10Jefferson, “Second Inaugural Address,” March 5, 1805, Thomas Jefferson:
Writings, p. 519.
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to 18087 There are two reasons. First, Jefferson raised taxes. In
early 1804, Gallatin and Jefferson proposed increasing the tariff
duties by 2.5 percent and by adding an additional duty of 10
percent on all goods imported via foreign vessels. The change
would have increased the average tariff rate to 16 percent ad val-
orem. Because its ostensible purpose was to finance the unex-
pected expenses arising from the Tripolitan war, it became
known as the “Mediterranean Fund.” The Republican majority
promptly passed the measure. The additional duties brought in
about $1 million of increased revenue a year, thus compensating
for the loss of revenue due to the repeal of the internal taxes.
Both Gallatin and the Republican congressional leaders promised
that the increased tariff would be only a temporary measure.
Their bill required that the tariff be brought back to its previous
level three months after the close of hostilities with the Barbary
powers. However, the Republicans renewed the tax in 1807
despite the cessation of hostilities the previous year. The renewal
was due also to the increase in the customs revenue during the
1800s. The increase was created by growing imports, the prof-
itable carrying trade, and the acquisition of the port of New
Orleans under the Louisiana treaty. Under the carrying trade,
American vessels brought Spanish and French colonial goods to
an American port, paid a duty, and then reexported them to
Europe. The volume of this trade was enormous in 1801 and
1805-1807.11

FEDERAL DEBT REDUCTION UNDER JEFFERSON

Jefferson and Gallatin inherited a national debt of $83 mil-
lion. Annual interest payments on the debt averaged about $3.1
million a year under President Adams, thus accounting for
about 42 percent of all federal expenditures during those years.
Jefferson and Gallatin believed that continuing to discharge
these high interest payments just to maintain the debt dimin-
ished their flexibility in spending money on legitimate national
purposes, such as buying foreign territory, and created upward
pressure on federal taxes. They also believed that having a large
outstanding debt would be a serious financial handicap should
the country go to war in defense of its territory or citizens.

HDewey, Financial History, p. 121; Studenski and Krooss, Financial History,
p- 68; Balinky, Gallatin, pp. 116, 120-21.

51



REASSESSING THE PRESIDENCY

Interest payments for the previous debt would still have to be
made, the principal would be further augmented by new bor-
rowing, and many sources of loanable capital already would be
invested in government stock.

Accordingly, Jefferson and Gallatin proposed creating an
annual sinking fund of $7.3 million to be used for the dual pur-
pose of paying interest on the debt and reducing the principal by
retiring maturing bonds and buying still outstanding bonds in
the market. If this plan were adhered to by Jefferson and his
successors, and if no new debt were created, the national debt
would be retired in sixteen years. Congress passed this measure
in April 1802.

Jefferson’s purchase of Louisiana from France in 1803 for
$15 million threatened his debt reduction program. However,
federal revenue was so great that he and Gallatin had little diffi-
culty paying for the purchase, all the while maintaining their
debt reduction plan. Gallatin proposed to pay for the purchase by
selling $11.25 million in new 6-percent federal stock, which 6
percent was added to the long-term federal debt; by borrowing
$1.75 million in a temporary loan, to be paid from future Trea-
sury surpluses; and by appropriating $2 million in cash from the
current Treasury surplus. In the immediate aftermath of the pur-
chase of Louisiana, the administration decided to increase the
sinking fund to $8 million a year. In eight years, Jefferson and
Gallatin managed to redeem $37.2 million of the principal of the
federal debt and bring the total amount outstanding down from
$83 million in 1800 to $57 million at the end of 1808.12

FOREIGN POLICY AND MILITARY SPENDING: THE FIRST TERM

Jefferson believed that the happiness of his countrymen
would be promoted best by a policy of “peace, commerce, and
friendship with all nations, entangling alliances with none.” He
envisioned his country as a peaceful, agrarian—commercial fed-
eral republic of self-sufficient farmers and mechanics slowly
spreading across space to fill in the beautiful and bountiful land
vouchsafed them by Providence. Possessing “a wide and fruitful
land,” “with room enough for our descendants to the thou-
sandth and thousandth generation,” and “kindly separated by

12Dewey, Financial History, pp. 124-26, Studenski and Krooss, Financial
History, pp. 69-71; Balinky, Gallatin, pp. 90, 107.
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nature and a wide ocean from the exterminating havoc of one
quarter of the globe.”13 America, Jefferson believed, had the
blessed opportunity to keep itself free from the incessant rival-
ries, jealousies, and conflicts of the Old World. For Jefferson, the
wise and patriotic statesman would take advantage of his coun-
try’s fortunate geography and situation by defending a policy
of national independence, neutrality, and noninvolvement in
European affairs.

Jefferson’s defense policy was to maintain a peacetime mili-
tary establishment composed of a small standing army (about
3,000 men) to defend the frontier against hostile Indians and
possible Spanish incursions from the Floridas and a small naval
squadron to protect American commerce from the depredations
of third-rate powers, such as the Barbary states of North Africa.
Jefferson possessed a classical republican aversion to large mili-
tary and naval establishments both for their expense (which
required either taxes or debt to maintain) and their potential
threat to the liberties of the people.

Far from being idealistic or utopian, Jefferson’s vision and
policies were based on a realistic understanding of America’s
geopolitical situation in the Atlantic world. He believed that it
would be pure folly and extravagance to build a large ocean-
going fleet, composed of hundreds of frigates and ships-of-the-
line. He rightly surmised that building such a fleet would alarm
the British and encourage a preemptive strike by their navy in
the event of hostilities. Thus, building a fleet could actually
increase the possibility of war with England. Jefferson did not
believe that his country could be seriously threatened by the
armies of either England, France, or Spain, the three great world
powers. Although both England and Spain possessed territory
contiguous to the borders of the young republic, both would
have to transport large forces across the Atlantic and would be
forced to fight on hostile territory far from their base of sup-
plies. On the other hand, the Americans could mobilize hundreds
of thousands of able-bodied militia to fight for their homeland.
Not one of the great powers had the resources to send sufficient
troops to conquer the American states. Jefferson rejected the
Federalist axiom that in order to have peace one must prepare for
war—the theory being that the more powerful a country was in

13Jefferson, “First Inaugural Address,” Thomas Jefferson: Writings, p. 494.
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armaments the less likely it was to be attacked. Jefferson
doubted both the wisdom of this theory and Federalist sincerity
in invoking it. He believed that history demonstrated that the
more a country prepared for war, the more likely it was to go to
war. First, having a powerful military force offered a temptation
to rulers to engage in wars for conquest and glory.14 And sec-
ond, far from deterring aggression, a powerful navy and army
often frightened other nations into building up their own forces
and forming hostile alliances, tempting them to instigate hostil-
ities for the purpose of gaining a strategic advantage or weak-
ening their rival.

Jefferson believed that the Federalists, far from wishing to
avoid war, actually welcomed war. In 1798 and 1799, the Fed-
eralists were eager to convert an undeclared naval confrontation
with France into a full-scale war in order to obtain a formal mil-
itary alliance with Great Britain. In the end, the only thing that
kept the country out of a large war was President Adams’s last-
minute decision to reach an agreement with France. Jefferson
was convinced that the Federalist leaders favored a war with
France or Spain as a means to strengthen the federal govern-
ment, increase the national debt, raise taxes, and place them-
selves in power.15

Early in his first term, Jefferson was faced with the question
of whether he should use the naval force inherited from the Fed-
eralists to protect American trade in the Mediterranean. The
pasha of Tripoli, the leader of one of the four Barbary powers on
the northern coast of Africa (the others being Morocco, Algiers,
and Tunis), demanded additional tribute from the United States
as the price for allowing American shipping to trade in the
Mediterranean free of piratical raids by his navy. The Barbary
powers had been long extorting payments from the European

141bid., p. 503.

[Slound principles will not justify our taxing the industry of
our fellow citizens to accumulate treasure for wars to happen
we know not when, and which might not perhaps but from the
temptations offered by that treasure.

15Jefferson to Thomas Lomax, March 12, 1799, ibid., p. 1063; Jefferson to
the Special Envoy to France (Monroe), January 13, 1803, ibid., p. 1111;
Jefferson to Barnabas Bidwell, July 5, 1806, ibid., p. 1164; Jefferson to Dr.
Thomas Leib, June 23, 1808, ibid., p. 1188.
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states for the “privilege” of trading with them and for the free-
dom to navigate the sea without attack. Rather than combining
to suppress these piratical powers, the Europeans decided to pay
them off, either in cash or in the form of ships, arms, or military
supplies. The Washington and Adams administrations had fol-
lowed the established custom and made treaties with Algeria in
1795, Tripoli in 1796, and Tunis in 1797; in ten years, the Feder-
alists had paid these powers more than $2 million in tribute.
When Jefferson assumed the presidency and was faced with the
demand for more money from the pasha of Tripoli, he refused.

Jefferson’s moral nature was no doubt offended by the
prospect of paying for the privilege of not being robbed, but even
more he must have seen this system of sordid bribery and
intrigue as an impediment to his hopes for establishing free trade
between the American republic and all the world, as well as an
affront to the code of republican honor.

The pasha responded by taking down the American flag—a
tacit declaration of war—and dispatching his warships to attack
and capture American merchant vessels in the Mediterranean. In
the spring of 1801, Jefferson dispatched three frigates and an
armed schooner to the Mediterranean to protect American com-
merce and to intimidate Tripoli into honoring the 1796 treaty.
Upon reaching Gibraltar in the late summer, the naval squadron
found two Tripolitan cruisers on blockade duty awaiting Amer-
ican vessels. The American squadron chased off the two cruis-
ers; the schooner Enterprise engaged one of them in battle and
captured it; and the squadron proceeded to Tripoli where it
blockaded the harbor. Thus, for the second time in only four
years, the United States found itself in an undeclared naval war.

Jefferson sent additional forces to the Mediterranean each
year until, by the summer of 1805, almost the entire American
navy was deployed off the shores of Tripoli. In addition to
escorting American merchant vessels and blockading Tripoli (in
1801 and 1803-1805), the American fleet bombarded Tripoli
five times in August and September of 1804. By the early sum-
mer of 1805, facing a renewed and even more destructive series
of bombardments from the American navy, and hearing of the
fall of the town of Derbe to a land force composed of Americans,
Greeks, and Tripolitan exiles commanded by William Eaton (the
former American consul at Tunis), the pasha sued for peace and
signed a treaty ending the war. The June 1805 treaty abolished
annual payments from the United States to Tripoli and provided
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for the payment of a $60,000 ransom for more than two hun-
dred American captives, mostly sailors from the U.S. frigate
Philadelphia that had been captured after running aground off
Tripoli in 1803.

Was this war for free trade and national honor consistent
with Jefferson’s stated policy of strict construction, peace, and
economy in the public expenditure? Two things are clear. The
pasha of Tripoli was the aggressor in this conflict, and Jefferson
was committing armed forces to protect American lives and
property from aggression. Yet because he failed to obtain a dec-
laration of war from Congress, Jefferson was soon waging an
undeclared war in violation of the Constitution. He thus set a
dangerous precedent for future, more militaristic, presidents.

The Tripolitan war naturally resulted in greater naval expen-
ditures and higher annual federal spending than Gallatin had
planned. Not only did Jefferson shelve his plans to lay up all the
American frigates in dry dock, but he even constructed five new
brigs. Jefferson continued to pay tribute to the other Barbary
States through the end of his second term. (Madison would con-
tinue making payments until 1816.)

When he assumed office Jefferson’s major foreign policy
objective was to purchase the city of New Orleans from France
and the two provinces of Florida from Spain. The commercial
importance of New Orleans was immense, for it was the major
port through which Americans who lived west of the
Appalachians sold their agricultural products abroad. Because it
could at any time close the port to American commerce, the
power that controlled New Orleans possessed tremendous lever-
age against the United States.

West Florida was important for similar reasons. It contained
the port of Mobile, and it controlled the outlet for the rivers
which drained the fertile Mississippi territory. The Floridas were
strategically important, for they provided Spain, one of the three
great world powers, with a foothold contiguous to the southern
border of the United States. By acquiring them, Jefferson not
only hoped to provide more territory for American settlement
but to secure the southeastern border against Spain without
having to build forts and deploy regiments of regulars in Geor-
gia and Mississippi. It would also lessen the potential of conflict
between Spain and the U.S. Such an acquisition, provided it
could be accomplished without war, would be fully consistent
with his policy of economy, peace, strategic isolation, and a
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small military establishment. In 1806, after Napoleon’s conquests
reduced Spain to the status of a French vassal state, Jefferson
had his Secretary of State, James Madison, instruct the Ameri-
can ambassador to France to offer Napoleon $5 million for the
Floridas and Texas.

THE LouisIANA PURCHASE

Arguably the greatest accomplishment of Jefferson’s presi-
dency was the acquisition of Louisiana, bought from France for
$15 million. The province was enormous at 828,000 square
miles, and it contained some of the richest farmland in the
world. Louisiana was comprised of New Orleans, a bustling city,
St. Louis, a small city; a few isolated French settlements along
the Mississippi; and some scattered Indian tribes. Other than
that it was virtually uninhabited.

The story of its acquisition is a familiar one to most students
of American history. After hearing of the Spanish retrocession of
Louisiana to France, Jefferson instructed the American minister
to France, Robert R. Livingston, to negotiate for West Florida and
New Orleans. If that failed, he was to try to acquire some land
on the lower Mississippi for an American port; and if that failed,
he was to seek a French guarantee for free navigation of the Mis-
sissippi and the right of deposit at New Orleans.

In January 1803, Jefferson named James Monroe as minis-
ter plenipotentiary to France and sent him to Paris prepared to
offer $10 million for New Orleans and West Florida. Just as
Monroe was arriving in Paris, Talleyrand shocked Livingston by
offering to sell not only New Orleans but the whole of Louisiana
to the United States. Recognizing the advantages of such a pur-
chase, Livingston negotiated a treaty. Both Livingston and Mon-
roe signed the treaty and sent it to Jefferson.

When news of the Louisiana treaty reached Jefferson and
Madison, they were exultant. Not only did the cession obtain
New Orleans, but it secured the free navigation of the Missis-
sippi River, removed a potentially hostile power from the west
bank of the Mississippi, and provided a seemingly inexhaustible
reserve of land for American settlement. It was fully in accord
with Jefferson’s policy of making the country secure without
resorting to war or funding an expensive military and naval
establishment. They also believed that it would help preserve the
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agrarian character of the American confederation for genera-
tions to come.

How much credit does Jefferson deserve for acquiring
Louisiana? Many Federalists charged that he deserved none at
all, that he just happened to be president when Napoleon made
his unexpected offer. While that is true, it is also true that
Napoleon would never have offered the province to a pro-British
Federalist administration. Napoleon regarded the Republicans as
anti-British and in basic sympathy with his country. Napoleon
hoped to cement ties of friendship with the Americans, to
increase their debt of gratitude, and to entice them into joining
France in a military alliance against the British Empire. Jeffer-
son’s policy of neutrality and his well-known French sympa-
thies created an environment in which Napoleon could feel safe
in parting with Louisiana and could even hope to gain from it.

The Federalists opposed the purchase on two grounds. First,
they warned that such a vast enlargement of territory would
endanger the cohesion and the existence of the union. Jefferson
responded by arguing that the confederal nature of the Ameri-
can republic made expansion safe.

Who can limit the extent to which the federative principle may
operate effectively? The larger our association, the less will it
be shaken by local passions; and in any view, is it not better
that the opposite bank of the Mississippi should be settled by
our own brethren and children, than by strangers of another
family? With which shall we be most likely to live in harmony
and friendly intercourse?16

The “federative principle” was the principle of divided, or
decentralized, power between the national and the state govern-
ments, under which the former was “charged with the external
and mutual relations only of these states” while “the states
themselves have principal care of our persons, our property, and
our reputation.”1? Jefferson was asking why, given such a
decentralized and flexible system, the union could not be dou-
bled or even tripled in size? And in addition, the acquisition actu-
ally made it easier for the federal government to fulfill its con~
stitutional responsibility of providing for the common defense.

16Jefferson, “Second Inaugural Address,” Thomas Jefferson: Writings, p. 519.
17 Jefferson, “First Annual Message,” December 8, 1801, ibid., p. 504.
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The Federalists also objected that the treaty was unconsti-
tutional. After all, the Constitution conferred no power on the
federal government to acquire foreign territory and incorporate
it into the Union. On this point, Jefferson reluctantly concurred.
He believed that the Louisiana treaty required not only Senate
ratification but additional constitutional authorization through
an amendment. In fact, soon after receiving news of the treaty
on June 30, he drew up an amendment which stated that “the
province of Louisiana is incorporated with the United States and
made part thereof,” and he distributed it to his cabinet.1® His
cabinet did not seem to think that an amendment was necessary.
His attorney general, Levi Lincoln, was indecisive; so was Madi-
son; and Gallatin was emphatic that it was not needed at all.
Earlier in the year, the latter had written Jefferson explaining
that “the United States as a nation have an inherent right to
acquire territory,” and “Congress have the power either of
admitting into the Union as a new State, or annexing to a State
with the consent of that State.”1?

Jefferson, however, remained convinced that an amendment
was both necessary and prudent.

There is a difficulty in this acquisition which presents a han-
dle to the malcontents among us, though they have not yet
discovered it. Our confederation is certainly confined to the
limits established by the revolution. The general government
has no powers but such as the constitution has given it; and it
has not given it a power of holding foreign territory and still
less of incorporating it into the Union. An amendment of the
constitution seems necessary for this. In the meantime we
must ratify and pay our money, as we have treated, for a thing
beyond the constitution, and rely on the nation to sanction an
act done for its great good, without its previous authority.20

18Henry Adams, History of the United States of America During the Adminis-
trations of Thomas Jefferson and James Madison, 2 vols. (New York: Library
of America, 1986), vol. 1, p. 358.

190n Levi Lincoln’s opinion, see Dumas Malone, Jefferson the President: First
Term, 1801-1805 (Boston: Little, Brown, 1970), pp. 312 and 321; Gallatin
to Jefferson, January 13, 1803, quoted in Everett S. Brown, Constitutional
History of the Louisiana Purchase {Berkeley: University of California Press,
1920), pp. 20-22.

20Jefferson to John Dickinson, quoted in ibid., pp. 23-24.
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This passage from an August letter to John Dickinson rep-
resented Jefferson’s settled opinion on the matter, which he had
arrived at after conferring with his chief constitutional advis-
ers—Madison, Gallatin, and Lincoln. He expressed the same idea
in a letter to his friend John Breckinridge of Kentucky but added
that an amendment adopted after the treaty had been ratified
and paid for would constitute a popular endorsement of the
acquisition and actually “confirm and not weaken the Constitu-
tion, by more strongly marking out its lines.”21

Upon receiving a warning from Livingston in Paris that
Napoleon might change his mind, Jefferson urged his cabinet
and political associates to keep quiet for a time about the consti-
tutional question so as not to give Napoleon a pretext for with-
drawing his offer. Jefferson wanted the treaty ratified as soon as
possible. However, he still thought it wise and necessary to
adopt an amendment sanctioning the treaty. The draft amend-
ment he distributed to members of his cabinet stated that

Louisiana as ceded by France to United States is made a part of
the United States. Its white inhabitants shall be citizens, and
stand, as to their rights and obligations, on the same footing
with other citizens of the United States.22

His draft also authorized the incorporation of Florida into the
United States “whenever it may be rightfully obtained.”
Jefferson found himself almost alone in insisting that the
Constitution did not sanction the acquisition of new territory,
whether through conquest, purchase, or treaty. Not only was
his cabinet not behind him, neither were his chief congressional
supporters. The stalwart John Randolph, the Republican major-
ity leader in the House, saw no constitutional difficulty in the
purchase. Neither did Senator Breckinridge of Kentucky, nor Rep-
resentatives Joseph Nicholson of Maryland or Caesar Rodney of
Delaware.23 Jefferson’s friend and political supporter Senator
Wilson Cary Nicholas even wrote the president, urging him to
drop his constitutional scruples. He warned that if Jefferson'’s
opinion were made public, it could produce mischief by creating

21Jefferson to John C. Breckinridge, August 12, 1803, Thomas Jefferson:
Writings, p. 1139.

22Adams, History of the United States, vol. 2, pp. 360-61.
23Brown, Constitutional History, pp. 62-65.
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a precedent for future infractions and giving the Federalists an
issue with which to assail the administration. But creating a
precedent was exactly Jefferson’s fear, and he did not think it a
proper solution to pretend that they were not subjecting the
Constitution to a very liberal reading when that was exactly
what they would be doing. Nicholas argued that the Constitu-
tion already authorized incorporating new territory outside the
territorial limits of the U.S5. in 1783. Jefferson’s reply is one of
the most cogent and eloquent expressions of the doctrine of
strict construction ever penned.

I do not believe it was meant that they might receive England,
Ireland, Holland, etc. into it, which would be the case on your
construction. When an instrument admits two constructions,
the one safe, the other dangerous, the one precise, the other
indefinite, I prefer that which is safe and precise. I had rather
ask an enlargement of power from the nation, where it is
found necessary, than to assume it by a construction which
would make our powers boundless. Our peculiar security is in
the possession of a written Constitution. Let us not make it a
blank paper by construction. I say the same as to the opinion
of those who consider the grant of the treaty making power as
boundless. If it is, then we have no Constitution. If it has
bounds, they can be no others than the definitions of the pow-
ers which that instrument gives. It specifies and delineates the
operations permitted to the federal government, and gives all
the powers necessary to carry these into execution. . . . Noth-
ing is more likely than that their enumeration of powers is
defective. This is the ordinary case of all human works. Let us
go on then perfecting it, by adding, by way of amendment to
the Constitution, those powers which time and trial show are
still wanting. . . . I confess, then, I think it important, in the
present case, to set an example against broad construction, by
appealing for new power to the people.24

However, Jefferson conceded that he would not insist on his
view but would acquiesce in the prevailing opinion of the
Republican Party, for he trusted “that the good sense of our
country will correct the evil of construction when it shall pro-
duce ill effects.”25 Jefferson’s concession would prove to be a

24Jefferson to Wilson Cary Nicholas, September 7, 1803, Thomas Jefferson:
Writings, pp. 1140-41.

25bid., p. 1141.
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fatal one, for the evils of broad construction would begin to work
their mischief under Jefferson’s successor, James Madison, and
“the good sense of the country” on this question would fall silent.

Henry Adams argued that “the Louisiana treaty gave a fatal
wound to ‘strict construction,” and the Jeffersonian theories
never again received general support.”26 This is simply not true.
The “Jeffersonian theories” continued for sixty years to be the
heart and soul of American political culture, and strict con-
struction was by no means dead. Yet even if the wound were not
fatal, it was serious; for the idea was planted that legislation for
the good of the country should not be obstructed by an overly
scrupulous adherence to the terms of the compact. Although he
fails to note that the Federalists were the first to commit a seri-
ous breach of the Constitution when they chartered the first
National Bank, the historian Henry Cabot Lodge understood the
damage that the Jeffersonians had done.

Thus the first example was given of both the will and desire
to violate the Constitution, if the popular feeling would sustain
the executive and legislature in so doing; and in this fact lies the
pernicious and crying evil of the Louisiana Purchase. It was the
first lesson that taught Americans that numerical majority was
superior to the Constitution and was a safe protection against it
when violated, and that when policy approved the necessity of
change, it was easier to break than to legally and regularly
amend the provisions of our charter.27

It is also true that the easy ratification of the treaty without
even a discussion of an amendment made the Republicans seem
inconsistent and hypocritical and provided ammunition for
those consolidationists who saw the Constitution as an impedi-
ment to their dreams of national greatness. John Quincy Adams
declared that the purchase of Louisiana represented

an assumption of implied power greater in itself and more
comprehensive in its consequences, than all the assumptions
of implied power in the twelve years of the Washington and
Adams administrations put together. . . . After this, to nibble
at a bank, a road, a canal, the mere mint and cumin of the law
was but glorious inconsistency.28

26Adams, History of the United States, vol. 2, p. 363.
27Quoted in Brown, Constitutional History, p. 32.

28From John Quincy Adams, Memoirs, vol. 5, pp. 364-65, 401, quoted in
ibid., p. 30.
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Jefferson acquiesced when he should have stood firm.
While party leaders were not supportive, he still could have
appealed directly to the people by penning a special message
imploring them to ratify a new amendment specifying which
territories could be incorporated in the Union and spelling out
the exact procedure for admitting them as new states. Jefferson
failed to understand that the Constitution was written to pro-
tect the people from themselves and that to rely on those very
people to correct defects in the Constitution, only when those
defects had been already exploited for ulterior purposes, was
foolish indeed.

CONSTITUTIONAL PHILOSOPHY, JUDICIAL REFORM,
AND THE SUPREME COURT

When Jefferson ran for president in 1800, he made it clear
that he supported strict construction, original intent jurispru-
dence, federalism, and states’ rights.

I do then, with sincere zeal, wish an inviolable preservation of
our present federal Constitution, according to the true sense in
which it was adopted by the States. . . . I am for preserving to
the States the powers not yielded by them to the Union, and
to the legislature of the Union its constitutional share in the
division of powers; and I am not for transferring all the pow-
ers of the States to the General Government, and all those of
that government to the executive branch.2?

He confessed to his friend and political ally from Connecti-
cut, Gideon Granger, that he was sincerely

attached to the preservation of the federal Constitution accord-
ing to its obvious principles, and those on which it was known
to be received; attached equally to the preservation to the
States of those rights unquestionably remaining with them.30

He warned his friend that

29Jefferson to Elbridge Gerry, January 26, 1799, Thomas Jefferson: Writ-
ings, p- 1056.

30Jefferson to Gideon Granger, August 13, 1800, ibid., p. 1078.
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“[olur country is too large to have all its affairs directed by a
single government” and if ever the powers of the state gov-
ernments should become concentrated in the general govern-
ment “it would become the most corrupt government on the
earth.”31

In his first annual message to Congress, Jefferson charged that

this government is charged with the external and mutual rela-
tions only of these states; [and] that the states themselves have
principal care of our persons, our property, and our reputa-
tion, constituting the great field of human concerns.32

He promised that his consistent objective as president would be
“to preserve the general and State governments in their consti-
tutional form and equilibrium.”33

When the Federalists began to develop their theory of federal
Jjudicial review in the aftermath of their crushing political defeat
in 1800, Jefferson quickly denounced it as unrepublican and
contrary to the intent of the framers and the state ratifying con-
ventions. Jefferson argued that such a power would violate the
separation of powers and make the least republican of the three
branches of government the most powerful, thus striking a
blow against “the vital principle of republics,” which was
“absolute acquiescence in the decisions of the majority” on all
matters entrusted to them by the Constitution.34 Chief Justice
Marshall asserted in his Marbury decision that the federal courts
had the final right to decide questions of disputed constitution-
ality and the authority to set aside federal laws which they
thought contrary to the Constitution. Jefferson argued that an
alternative doctrine, concurrent review, was closer to the inten-
tions of the framers and the ratifying conventions. According to
Jefferson, each branch of the federal government, plus the state
governments, had the right to interpret the Constitution for
itself, and none had the right to bind the others by its decision.
Jefferson explained this doctrine in a private letter written while
he was president.

31Jefferson to Gideon Granger, August 13, 1800, ibid., p. 1079.
32Jefferson, “First Annual Message,” ibid., p. 504.

33bid., p. 509.

34Jefferson, “First Inaugural,” ibid., p. 495.
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The judges, believing the law [the Sedition Act] constitutional,
had a right to pass a sentence of fine and imprisonment,
because that power was placed in their hands by the constitu-
tion. But the Executive [Jefferson], believing the law to be
unconstitutional, was bound to remit the execution of it;
because that power has been confided to him by the constitu-
tion. That instrument meant that its co-ordinate branches
should be checks on each other. But the opinion [Marshall’s]
which gives to the judges the right to decide what laws are
constitutional, and what not, not only for themselves in their
own sphere of action, but for the legislative and executive also
in their spheres, would make the judiciary a despotic branch.3>

Dumas Malone, Jefferson’s biographer, concedes that
“jurists of our day” may find Jefferson’s doctrine of constitu-
tional interpretation “vague and remote.” However, he points
out that in Jefferson’s

own day . . . and for some decades thereafter it approximated
the actualities of the government situation. . . . [T]he legisla-
ture and the executive continued to determine for themselves
whether or not they were acting within the bounds of the
Constitution.36

It must be kept in mind that Marshall and his allies did not
formulate their novel doctrine of judicial review to restrain the
power of government or to protect the rights of the people, but
to protect governmental measures and institutions already
enacted by the Federalists and believed to be threatened by the
Republicans, such as the Judiciary Acts of 1789 and 1801, the
national bank, the navy, and the internal tax system. In other
words, for the Federalists, judicial review was a pro-govern-
ment measure designed to prevent democratic majorities from
shrinking the size or reducing the powers of government. The
Federalists, after all, were the party of active government and
liberal construction of the Constitution. Two modern constitu-
tional historians have made the case that concurrent review
“favors limited government” by making it more difficult for

35 Jefferson to Abigail Adams, September 11, 1804, quoted in Dumas Mal-
one’s Jefferson the President: First Term, 1801-1805 (Boston: Little, Brown,
1970), p. 155.

361bid., p. 156; Malone offers a good discussion of this whole issue, pp. 152-56.
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the federal government to embark on a new area of legislation
or regulation.37 While this is true, Jefferson’s primary concern
was to prevent the will of the majority from being subverted or
thwarted by the federal courts. Under concurrent review, the
courts could pronounce a law unconstitutional, but they could
not bind the other two branches; they could render an opinion,
but they could not enforce it. The president would be free to
block the execution of a law whose constitutionality he dis-
puted, or to continue to execute a law even though it had been
declared unconstitutional by the courts.

Concurrent review also applied to the several states. Jefferson
did not believe that the states were bound to submit in all cases
to the Supreme Court, to presidential decree, or even to federal
law. As he put it in his draft of the 1798 Kentucky Resolutions,

the government created by this compact was not made the
exclusive or final judge of the extent of the powers delegated to
itself; since that would have made its discretion, and not the
Constitution, the measure of its powers; but that, as in all
other cases of compact among powers having no common
judge, each party has an equal right to judge for itself, as well
of infractions as of mode and measure of redress.38

Jefferson understood that the true meaning of the
supremacy clause was to render the Constitution itself the
supreme law of the land; federal law was to be considered
supreme and binding on all only when it was consistent with
the Constitution. The clause reads: “The Constitution, and the
laws of the United States which shall be made in Pursuance
thereof; . . . shall be the supreme Law of the Land.”3?

Although he was himself a nationalist, Henry Adams under-
stood perfectly the issue that was at stake when Jefferson and
his party assumed power in 1801: namely, whether the Repub-
lican “revolution” would be truly revolutionary. In other words,
would they make the kind of fundamental reforms that would
last beyond their time in power? Adams wrote:

37William J. Quirk and R. Randall Bridwell, Judicial Dictatorship (New
Brunswick, N.J.: Transaction Publishers, 1995), pp. 10-15.

38Jefferson, “Draft of Kentucky Resolutions,” Thomas Jefferson: Writings,
pP- 449.

39The Constitution of the United States (1788), Art. V1, 2nd par.

66



THOMAS JEFFERSON: CLASSICAL-LIBERAL STATESMAN OF THE OLD REPUBLIC

The essence of Virginia republicanism lay in a single maxim:
THE GOVERNMENT SHALL NOT BE THE FINAL JUDGE OF
ITS OWN POWERS. The liberties of America, as the Republican
party believed, rested in this nutshell; for if the Government,
either in its legislative, executive, or judicial departments, or in
any combination of them, could define its own powers in the
last resort, then its will, and not the letter of the Constitution,
was law. To this axiom of republicanism the Federalist Judi-
ciary opposed what amounted to a flat negative. Chief-Justice
Marshall and his colleagues meant to interpret the Constitu-
tion as seemed to them right, and they admitted no appeal
from their decision. . . . The question how to deal with the
Judiciary was, therefore, the only revolutionary issue before
the people to be met or abandoned; and if abandoned then, it
must be forever. No party could claim the right to ignore its
principles at will, or imagine that theories once dropped could
be resumed with equal chance of success. If the revolution of
1800 was to endure, it must control the Supreme Court. The
object might be reached by constitutional amendment, by
impeachment, or by increasing the number of judges.4°

Just days before Jefferson was to be sworn in as the third
president, the lingering Federalist majority passed, and President
Adams signed into law, the Judiciary Act of 1801. It reduced the
number of Supreme Court justices from six to five (to deprive
Jefferson of an early appointment when the next justice retired),
abolished the existing federal circuit courts, created six new cir-
cuit courts, and divided the latter into twenty-three districts
presided over by sixteen new federal circuit judges. These became
known as “the midnight judges,” since President Adams
appointed Federalists to all the new positions.

The act also added to the number of federal marshals, dis-
trict attorneys, and law clerks. Most ominously for the Repub-
licans, it vested jurisdiction of all “federal questions” in the cir-
cuit courts. A federal question referred to those areas of law over
which the Constitution had vested jurisdiction in the Supreme
Court and in such inferior courts as Congress might establish.
The Constitution defined federal questions as “all cases, in law
and equity, arising under this Constitution, the laws of the
United States, and treaties made, or which shall be made.”41 The

40Adams, History of the United States, vol. 1, pp. 174-75.
41Quoted in Malone, Jefferson the President: First Term, p. 119.
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Judiciary Act of 1789, which had established the federal court
system, had wisely left the question of federal jurisdiction to the
state courts, but it had allowed appeals of state supreme court
decisions to be heard before a federal circuit court. Clearly, the
Judiciary Act of 1801 was a last-minute effort by the Federal-
ists to erect some kind of judicial barrier against the feared rev-
olutionary measures of the incoming administration.

The creation of patronage positions for Federalist lawyers
was an incidental benefit. Jefferson described the new judicial
establishment as “a parasitical plant engrafted at the last session
on the judiciary body.”42 The Federalists, he wrote, “have retired
into the Judiciary as a stronghold. There the remains of federal-
ism are to be preserved and fed from the Treasury; and from that
battery all the works of republicanism are to be beaten down
and erased.”43 He regarded the act as a moral nullity, since it was
passed by a party that had already been repudiated by the
majority and was on the verge of surrendering power. For these
reasons, he and his party were determined to repeal it at the ear-
liest opportunity. After taking care of more pressing matters
having to do with federal taxation, spending, and debt, the Jef-
fersonians, in December 1801, turned their attention to repeal.
After a long and bitter debate, the Republicans passed the Repeal
Act on March 8, 1802. It restored the old judicial system and
abolished the new judgeships and federal district attorneys.
Henry Adams estimated that the repeal saved $30,000 a year.44
A month later, the Republicans passed the Judiciary Act of 1802,
which restored to six the number of Supreme Court justices, cre-
ated six circuit courts, and fixed one term annually for the high
court.

The question now was what would Jefferson do about the
Judiciary Act of 1789, which had created a three-tiered federal
judicial structure. The top of the structure was a six-member
Supreme Court staffed by a chief justice and five associate jus-
tices. The middle tier was made up of three circuit courts to be
staffed only twice a year by a district judge and two itinerant

42Quoted in Dumas Malone, Jefferson the President: Second Term, 1805-1809
(Boston: Little, Brown, 1974), p. 119.

43 Jefferson to John Dickinson, December 19, 1801, quoted in Adams, His-
tory of the United States, vol. 1, p. 175.

441bid., p. 187.
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Supreme Court justices. On the bottom were district courts
presided over by a district judge; each state had one district
court, except Virginia and Massachusetts, each of which had
two. Henry Adams described this act as “a triumph of Federalist
centralization,” for it “had conferred on the Supreme Court
jurisdiction over the final judgment of State courts in cases
where the powers of the general government had been ‘drawn
in question’ [that is, federal questions] and the decision was
unfavorable to them.”4> As Adams pointed out, defenders of
states’ rights feared that this act eventually would “make the
state judiciaries inferior courts of the central government,” for
“the powers of the general government might be ‘drawn in
question’ in many ways and on many occasions . . . until the
national courts should draw to themselves all litigation of
importance, leaving the State courts without character or
credit.”46

At the time, Senator Richard Henry Lee of Virginia had pro-
posed creating a single appellate federal supreme court with no
other federal courts at all, except for a few admiralty courts. All
cases arising under federal jurisdiction would be tried before
state courts and only on appeal would they be brought before
the supreme court. Other Republicans proposed a larger supreme
court that would travel about the country to hear all federal
cases. The Federalist-controlled Congress rejected both options
and chose the more centralist and elaborate judicial system pro-
posed by Senator Oliver Ellsworth of Connecticut.4?

Jefferson and the Republicans had two available models with
which they could have replaced the Judiciary Act of 1789. Yet
they made no effort to repeal it. What is more, with the impor-
tant exception of trying the remedy of judicial impeachments,
they made no effort to enact any other kind of judicial or con-
stitutional reform.

According to Henry Adams, Jefferson’s biggest failure (next
to the embargo) was his unwillingness to take advantage of the
momentum and prestige of victory and his overwhelming

451bid., p. 177.
461bid., p. 187.

47Wythe Holt, “The Judiciary Act of 1789,” in The Oxford Companion to the
Supreme Court of the United States, Kermit L. Hall, ed. (New York: Oxford
University Press, 1992), pp. 472-74.
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Republican majority in Congress to enact fundamental judicial
and constitutional reform. As he correctly points out, “loopholes
for the admission of European sovereignty into the citadel of
American liberty were seen in 1800 as clearly as [in 1860].748
While Adams is in no way sympathetic to Old Republican polit-
ical and constitutional theories, he is undoubtedly right to point
to the significance of Jefferson’s failure to institutionalize his
revolution. With the single exception of impeachments, Jeffer-
son did not even try to enact constitutional safeguards against
the dangers posed by national centralism and neomercantilism.
Why he did not do so remains something of a mystery. Jeffer-
son was certainly aware of Federalist plans for a more “ener-
getic” government. And he was not ignorant of possible
reforms, for a prominent Virginia Republican had proposed a set
of them in October 1801. Judge Edmund Pendleton, head of the
Virginia Court of Appeals, published an influential article in the
Richmond Enquirer entitled “The Danger Not Over.” The article
was soon reprinted in the administration newspaper, the Wash-
ington National Intelligencer.4® Pendleton’s article was a classical-
republican manifesto full of negative references to the dangers
posed to American liberty by standing armies, undeclared war,
executive influence, government debt, excessive civil offices, leg-
islative corruption, judicial irresponsibility, and consolidated
central power. Pendleton warned that Americans should not be
complacent simply because faithful Republicans were now hold-
ing the reigns of power, for men were “fallible,” new men of
uncertain principles inevitably would succeed them, and experi-
ence had already shown that “much mischief may be done
under an unwise administration, and that even the most valu-
able parts of the Constitution, may be evaded or violated.”50 As
a result, he urged them to take advantage of the opportunity
provided by the temporary overthrow of Federalist men and
principles “to erect new barriers against folly, fraud and ambi-
tion; and to explain such parts of the Constitution, as have been

48Adams, History of the United States, vol. 1, pp. 174-75.

49Edmund Pendleton, “The Danger Not Over,” October 5, 1801, reprinted
in Life and Letters of Edmund Pendleton, 1734-1803, David John Mays, ed.
(Charlottesville: University Press of Virginia, 1967), pp. 695-99.

50Ibid., p. 698.
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already, or may be interpreted contrary to the intention of those
who adopted it.”51

Pendleton suggested the following constitutional amend-
ments to correct several notable “defects” in the Constitution. As
he believed the presidency was too powerful, he proposed that
the president be ineligible for a second term, and his power of
appointing federal judges and ambassadors be transferred to the
House of Representatives. He also believed the federal Senate was
too powerful, and he recommended either shortening senators’
terms of service or making them removable by the state legisla-
tures, and depriving them of their “executive” powers (the
power to ratify treaties and confirm appointments), which pre-
sumably would be transferred to the House.

Pendleton saw a defect in the irresponsibility of the federal
Jjudiciary. He proposed that by a concurring vote of both houses,
Congress could remove federal judges and Supreme Court jus-
tices from office. He believed there to be a lack of restrictions on
the power of the federal government to borrow money and go
into debt. Pendleton suggested “some check” on this power,
although he did not specify what kind. He was also worried
about the lack of precision in certain areas and the existence of
some general phrases in the Constitution which provided oppor-
tunities for mischievous constructions. He recommended “defin-
ing prohibited powers so explicitly, as to defy the wiles of con-
struction.” He recommended that the Constitution should state
explicitly that the common law of England was not a part of the
law of the United States, and that the crime of treason was
“confined to the cases stated in the Constitution” and could not
be extended further by law or construction. He also believed that
there existed too much uncertainty about the exact boundaries
between the federal and state spheres of authority. Therefore, he
suggested that “the distinct powers of the General and State
Governments” should be “marked out with more precision.” He
closed his article by quoting from an unnamed classical-repub-
lican author who had observed “that of men advanced to power,
more are inclined to destroy liberty, than to defend it.” He urged
them not to let this propitious opportunity be lost before forming

511bid., p. 695.
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“new barriers to counteract recent encroachments on their
rights.”52

Adams himself wondered why Jefferson never pushed for an
amendment to excise “certain phrases in the Constitution
[which] had been shown by experience to be full of perils, and
were so well-established by precedent in their dangerous mean-
ing,” such as the necessary and proper clause. He wondered why
Jefferson did not try to limit constitutionally the war- and
treaty-making powers “with their undefined and therefore
unlimited consequences.”>3 He also asked why Jefferson did not
ask Congress “to confirm the action of Virginia and Kentucky by
declaring the Alien and Sedition Laws to be unconstitutional and
null as legislative precedents.” After all, as Adams points out,
John Taylor and other Virginia Republicans at the time thought
that Congress should have formally repealed those laws instead
of merely allowing them to expire according to statute.54

Jefferson also did nothing to erase what has since proved to
be the fatal precedent established by Marbury, that the Supreme
Court had the authority to strike down a state or federal law
whose constitutionality it disputed. Jefferson could have asked
Congress for an amendment to reverse Marshall’s opinion in
Marbury and formally declare that the Supreme Court did not
have the power of judicial review. Jefferson believed that since
Marshall’s opinion was issued obiter dictum (an incidental opin-
ion having no bearing on the case in question, and hence not
binding) and had no historical precedent, it was therefore null
and void. He was right, but that did not prevent future justices
from citing it. Last, Jefferson erred by deciding against pushing
for an amendment to authorize the Louisiana Purchase and to
answer the questions raised by territorial expansion—namely,
which other North American territories could be incorporated in
the Union, how could they be incorporated lawfully, what pow-
ers exactly did Congress and the president have over the territo-
ries, and what would be the exact procedure for forming new
states out of them and admitting them to the Union.

Jefferson also failed to appoint a states’-rights Republican to
the Supreme Court who could rival John Marshall in erudition,

521bid., pp. 698-99.
53Adams, History of the United States, vol. 1, pp. 173-74.
541bid., p. 177.
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strength of personality, and determination to uphold a consis-
tent constitutional philosophy. Jefferson had three Supreme
Court appointments. He appointed William Johnson of South
Carolina in 1804, Henry Brockholst Livingston of New York in
1806, and Thomas Todd of Kentucky in 1807. Although all three
were Republicans, none of them consistently upheld the compact
theory of the Constitution, or what was then known as the Vir-
ginia school of constitutionalism. Johnson, who was the most
republican of the three, cited Marbury as a precedent and con-
curred in Marshall’s major centralizing opinions (McCulloch v.
Maryland; Martin v. Hunter; Gibbons v. Ogden; and Dartmouth
College v. Woodward). Livingston was an even greater disappoint-
ment than Johnson. Instead of helping to form a Jeffersonian
phalanx on the court, he quickly fell under Marshall’s influence
and voted with the nationalist majority on all major cases.
Thomas Todd, whom Jefferson appointed to fill a newly created
sixth associate justice position, turned out to be a non-entity, a
mere rubber stamp for Marshall and Story.

Historians have little or nothing to say about Jefferson’s
Supreme Court appointments. Neither Henry Adams nor
Dumas Malone even discuss them. Yet here was Jefferson’s best
chance to counter John Marshall. With three strong Republican
appointments, Jefferson could have reduced Marshall’s majority
to a bare 4-3 by 1807. With just one more solid appointment in
1811, Jefferson’s hand-picked successor, Madison, could have
ended the Marshall Court and begun a Jeffersonian Court with
strict constructionist, states’-rights jurists in the majority. In
the meantime, vigorous dissenting opinions issued by Jefferson-
ian jurists could have weakened the force of Marshall’s opinions
and added legitimacy to future reversals. Because Marshall’s
most seminal nationalist decisions, apart from Marbury in 1803,
came after the War of 1812, Jefferson could have changed the
whole course of constitutional history.

Why did Jefferson make such weak appointments? It was
not because there were no intellectually formidable jurists
committed to states’ rights and strict construction. Actually,
there were many available, including two prominent Virgini-
ans with whom Jefferson corresponded. Judge Spencer Roane
(1762-1822) had been on the Virginia Court of Appeals since
1794, and after the death of Edmund Pendleton in 1803 became
its recognized leader. President-elect Jefferson was apparently
considering appointing him to the position of chief justice of the
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Supreme Court before Adams appointed Marshall just six weeks
before he was to leave office. Why Jefferson at the first oppor-
tunity did not appoint Roane to the court as a check upon Mar-
shall is not clear. Another formidable Virginia jurist who shared
Jefferson’s constitutional and judicial philosophy was St. George
Tucker (1752-~1827). Tucker had been a judge of the general
court of Virginia for twelve years, and a professor of law at the
college of William and Mary from 1800-1803, and he was
elected to the state court of appeals in 1803 to fill the vacancy
created by the death of Pendleton. In the same year, he published
a five-volume annotated edition of William Blackstone’s Com-
mentaries of the Laws of England. Tucker suffused his “republi-
canized” version of Blackstone with the doctrines of states’
rights, strict construction, and the compact theory.55 There is no
doubt that Roane and Tucker were the intellectual and scholarly
equals, and possibly superiors, of Marshall and that they would
have challenged his centralizing and nationalistic opinions at
every opportunity. If Jefferson had appointed these two men to
the court and favored a true Republican, instead of Madison, to
be his successor, it is very likely that the Marshall Court would
have come to an end in 1811; and historians would now be
writing about a Roane or a Tucker Court during the 1810s and
1820s.

Jefferson did try the experiment of whether Congress’s
power of impeachment could be used as a means of disciplining
or checking the power of federal judges and Supreme Court jus-
tices. In February 1803, Jefferson recommended to the House
that they consider the impeachment of Federal District Judge
John Pickering of New Hampshire. Jefferson charged that Pick-
ering’s habitual drunkenness rendered him unfit to perform his
duties and that such dereliction constituted a misdemeanor
which was legal grounds for impeachment. On March 3, 1803,
the House voted 45-8 to impeach Pickering. A year later, on
March 12, 1804, the Senate found Pickering guilty of a misde-
meanor and ordered him removed from office.56

55For an excellent short discussion of Tucker and his edition of Blackstone,
see St. George Tucker, View of the Constitution of the United States: With Selected
Writings, Clyde Wilson, ed. (Indianapolis, Ind.: Liberty Fund, 1999), pp.
vil-xvil.

56 Adams, History of the United States, vol. 2, pp. 398-99.
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Jefferson was certainly pleased with Pickering’s impeach-
ment, but it was two other events in the late winter and spring
of 1803 that finally motivated him to recommend to his chief
supporters in Congress the impeachment of a Supreme Court
Justice. On February 24, 1803, John Marshall rendered his gra-
tuitous and bold assertion of judicial power in Marbury v. Madi-
son. Jefferson was alarmed and angered by the decision. Then,
on May 2, Associate Justice Samuel Chase of the Supreme Court
delivered a political harangue before a grand jury in Baltimore.
Chase denounced the Republican’s repeal of the Judiciary Act of
1801, the recent adoption of universal manhood suffrage by the
state of Maryland, and “the modern doctrines of our late
reformers [the Jeffersonians], that all men in a state of society
are entitled to enjoy equal liberty and equal rights.” Chase
warned the jury that unless these changes were reversed and the
doctrines behind them repudiated, the government would
become “a mobocracy . . . and peace and order, freedom and
property, shall be destroyed.”57 Jefferson was infuriated. He
considered Chase’s comments to be “seditious,” constituting an
“official attack on the principles of our Constitution and the pro-
ceedings of a State.” Consequently, just ten days later, he wrote
a letter urging one of his chief supporters in the House to begin
impeachment proceedings against Chase.>8 For Jefferson, the
time had arrived to humble the power and pretensions of the
Federalist-controlled Supreme Court and at the same time to see
if impeachment could function as an effectual legislative check
upon the judiciary. On March 12, 1804, the House voted to
impeach Chase by a vote of 73-32. The Senate trial would begin
a year later. The chief House managers at the Senate trial were
John Randolph of Virginia, Joseph Nicholson of Maryland, and
George W. Campbell of Tennessee.

Samuel Chase was an arch-Federalist of imperious habits
who had allowed his own political partisanship to influence his
official duties as an associate justice of the Supreme Court. Chase
had favored the government prosecution in his handling of two
important sedition trials in Baltimore in 1800; he had left the
bench without a quorum in order to campaign for John Adams

57Quoted in ibid., vol. 2, pp. 401-02.
581bid., pp. 402-03.

75



REASSESSING THE PRESIDENCY

the same year; he was also given to harassing Republican
lawyers and delivering political diatribes while on the bench. The
House managers brought eight articles of impeachment against
Chase. The most serious charges were that during the sedition
trial of John Fries, Chase had denied the defendant the right to
counsel and had treated him in an “arbitrary, oppressive, and
unjust” manner; during the libel trial of James Callender, Chase
had failed to excuse a prejudiced juror and had refused to hear an
important witness for the defense; after a federal grand jury in
Newcastle, Delaware, had finished its business, Chase kept it in
session and urged it to inspect a local paper for evidence of sedi-
tion; and Chase had delivered a political speech before the grand
jury in Baltimore.5?

The chief issue before the Senate was what were the proper
grounds for judicial impeachment. The Federalists and some
Northern Republicans contended that a justice could be
impeached only for actual violations of the law (criminal
impeachment). The Southern Republicans, led by John Randolph
and William Branch Giles, contended that a justice could be
impeached for misconduct, partisanship, and abuses of judicial
power (political impeachment). The latter was Jefferson’s opin-
ion. On March 1, 1805, the Senate began voting on the eight
articles of impeachment. In order to convict Chase, two-thirds
of the senators present (twenty-three) would have to vote to
convict him on at least one article. The most votes to convict
were nineteen on article eight and eighteen on articles three and
four. Chase was acquitted. Although Randolph has often been
blamed for botching the trial, the real reason for the failure to
convict was that five Northern Republicans and one Southern
Republican voted to acquit Chase on all eight articles.é0

Thus, to Jefferson’s and Randolph’s great disappointment,
the issue of whether impeachment could be used to check a politi-
cized and consolidationist judiciary had been settled in the negative.
Right after the acquittal, John Randolph introduced a resolution
that the House should pass and submit to the states an amend-
ment to the Constitution providing that “the judges of the

59M.E. Bradford, “Samuel Chase: Maryland Vesuvius,” in Against the Bar-
barians and Other Reflections on Familiar Themes (Columbia: University of
Missouri Press, 1992), pp. 110-12.

60Adams, History of the United States, vol. 2, pp. 451-66.
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Supreme and all other courts of the United States shall be removed
by the President on the joint address of both houses of Congress.”¢!

Joseph Nicholson of Maryland pushed for an amendment
empowering the legislature of any state to recall one of their
senators and vacate his seat. The House voted to refer both res-
olutions to the next Congress.62 Jefferson gave neither amend-
ment any support. Writing just two years later during the Burr
treason trial, Jefferson admitted to one of his chief supporters in
the Senate that “impeachment is a farce which will not be tried
again.” He observed with alarm that “one of the great coordinate
branches of the government [the judiciary]” had set “itself in
opposition to the other two and to the common sense of the
nation.” He suggested that if Burr were acquitted due to the
obstructions placed in the way of conviction by Chief Justice
Marshall, who was presiding over the trial, that the people “will
see then and amend the error in our Constitution, which makes
any branch independent of the nation.”63

Once again Jefferson did nothing. He even sounded as if the
president had no power or influence in proposing a constitu-
tional amendment which would have limited the powers of the
federal court and made its justices, as well as other federal
judges, removable for misconduct. He had many ways of mak-
ing such a recommendation: he could have drafted a special
message to Congress; he could have included it in his upcoming
annual message; and he could have suggested it to his chief sup-
porters in Congress. But he did none of these things. Jefferson
should have known better. He should have realized that political
power in a republic is ephemeral and that the temptations to
abuse power were so great that future administrations and con-
gresses would be sure to seize the forbidden fruit, which was all
the more reason to erect as many dikes and moats and eliminate
as many unguarded passages to the throne of arbitrary power
as was possible. Years later, when Jefferson himself admitted
that the enemy was in the camp, he could not say that he had
not been warned; his fellow Virginian Republicans, Edmund
Pendleton, John Randolph, and John Taylor, had warned him.

611bid., p. 463.
62Ibid.

63 Jefferson to William Branch Giles, April 20, 1807, Thomas Jefferson: Writ-
ings, p. 1175.
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Henry Adams suggested four reasons why Jefferson did not
push for constitutional revision and reform. First, Jefferson
found some federal powers useful for his policy of territorial
expansion, such as the treaty-making power. Second, his major-
ity in the Senate was too small; he needed two-thirds to pass an
amendment. Third, he could not count on the support of his
Northern political allies. Adams contended that while the
“Southern Republicans” were strongly committed to limited
government, states’ rights, and strict construction, the “North-
ern democrats” were more interested in making the federal gov-
ernment responsive to the wishes of the people than in restrict-
ing its power. Fourth,

Jefferson wished to overthrow the Federalists and annihilate
the last opposition before attempting radical reforms. Confi-
dent that States-rights were safe in his hands, he saw no occa-
sion to alarm the people with legislation directed against past
rather than future dangers.64

Adams was right. Early in his presidency, Jefferson made a
fateful decision to safeguard the Republican revolution by polit-
ical rather than constitutional means. His strategy was to draw
away the great body of the Federalist voters, most of whom he
believed were republican at heart, from their ambitious and
unprincipled leaders. Once that had been done, the republic
would be safe and fundamental reforms could be enacted. He
admitted to a correspondent very early in his presidency that

some things may perhaps be left undone from motives of
compromise for a time, and not to alarm by too sudden refor-
mation, but with a view to be resumed at another time. . . .
What is practicable must often controul [sic] what is pure the-
ory; and the habits of the governed determine in a great degree
what is practicable.65

In the meantime, he hoped “by degrees to introduce sound
principles and make them habitual.” In other words, he feared

64Adams, History of the United States, vol. 1, pp. 174, 176, 178.

85 Jefferson to PS. Dupont de Nemours, January 18, 1802, Thomas Jef-
ferson: Writings, pp. 1099-1101.
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that radical measures would alarm many moderate Federalists
and new Republican voters, thus driving them back into the
arms of the Hamiltonians and the High Federalists of New Eng-
land.

Many of Jefferson’s early policy decisions can be explained
only by a desire to placate and win over the bulk of the Federal-
ists to the Republican Party. Why else was he so reluctant to
remove any but the most partisan or incompetent Federalists
from office? Why did he decide only to reduce, instead of abol-
ish, the navy when the latter had been his initial intention and
the fond wish of so many of his Southern supporters? Why did
he decide to send the fleet to the Mediterranean to fight the
pasha of Tripoli when he needed only to sign a new treaty with
an increased tribute? After all, Jefferson continued throughout
his presidency to pay tribute to the other Barbary powers. Jef-
ferson knew that the navy was popular in the Eastern states, the
region of his weakest strength, and he knew that most navy
officers were Federalists. Why did Jefferson support a compro-
mise settlement for the shameful Yazoo bribery scandal, if not to
win over New England Federalists who were personally inter-
ested in that sordid financial transaction?

There are numerous references in Jefferson’s letters during
the course of his presidency indicating how important it was to
him that the Republican majority grow and the Federalist
minority shrink.66 Moreover, there are indications that Jefferson
was not simply postponing constitutional reform to a later day
when the Republicans were stronger, but that he actually
regarded such reforms as secondary in importance to winning
over the Federalist minority to republicanism:

{SThould the whole body of New England continue in opposi-
tion to these principles of government, either knowingly or
through delusion, our government will be a very uneasy one.
It can never be harmonious and solid, while so respectable a
portion of its citizens support principles which go directly to
change of the federal Constitution, to sink the State govern-
ments, consolidate them into one, and to monarchize that.67

66Jefferson to Elbridge Gerry, March 29, 1801, ibid., pp. 1088-89; Jeffer-
son to C.F de C. Volney, February 8, 1803, ibid., p. 1158; Jefferson to
Barnabas Bidwell, July 5, 1806, ibid., p. 1163.

67 Jefferson to Gideon Granger, August 13, 1800, ibid., p. 1078.
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In other words, Jefferson understood that constitutional
prohibitions alone would not deter or prevent a determined fac-
tion from subverting a government in which they did not
believe. By his policies, Jefferson placed stronger emphasis on
restoring harmony and unity to the country and on bringing
back the great body of the Federalists to their “ancient princi-
ples,” “the principles of '76,” than he did on constitutional
reform. Jefferson simply refused to believe that the majority
could not be relied upon to defend the Constitution and the cause
of liberty. He was sure that while they might stray from sound
principles on occasion they would always return to their senses
before it was too late.

INTERNAL IMPROVEMENTS AND A MILITARY ACADEMY

During Jefferson’s Second Inaugural Address, he suggested
for the first time that federal funds be applied in the future “to
rivers, canals, roads, arts, manufactures, education, and other
great objects within each state.”¢8 On the basis of this passage,
many historians have rushed to the conclusion that Jefferson in
his second term became an advocate of public works programs,
government spending as an engine of prosperity, and expansive
federal powers. They are wrong, for Jefferson was merely sug-
gesting one way in which surplus federal funds could be spent
after the federal debt had been fully retired. He also made it clear
that an amendment to the Constitution would have to be
obtained in order to authorize such spending.

He brought up the subject again in his Sixth Annual Mes-
sage. He explained to his countrymen that federal revenues were
increasing at such a rate that there would be very soon a sur-
plus beyond what was required to pay the interest and the sink-
ing fund on the federal debt. He pointed out that there were two
things that could be done. Congress could reduce the impost, or
it could apply the funds to “public education, roads, rivers,
canals, and other such objects of public improvement as it may
be thought proper to add to the constitutional enumeration of
federal powers.”6? Once again, he stressed the need for an amend-
ment to the Constitution, for “the objects now recommended are

68Jefferson, “Second Inaugural Address,” ibid., p. 519.
69 Jefferson, “Sixth Annual Message,” December 2, 1806, ibid., p. 529.
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not among those enumerated in the constitution, and to which
it permits the public moneys to be applied.”70 As the impost was
low, and as it was applied mainly to “foreign luxuries,” he rec-
ommended spending the surplus on objects of public improve-
ment. Jefferson was not suggesting that an empowered federal
government take up the responsibility of funding and supervis-
ing educational institutions all over the country; rather, he was
suggesting merely that Congress should consider founding a
“national establishment for education,” or a national university:

Education is here placed among the articles of public care, not
that it would be proposed to take its ordinary branches out of
the hands of private enterprise, which manages so much bet-
ter all the concerns to which it is equal; but a public institu-
tion can alone supply those sciences which, though rarely
called for, are necessary to complete the circle, all the parts of
which contribute to the improvement of the country.?!

That he had thought through this subject is evident from the
fact that earlier in the year he had discussed the issue with his
friend Joel Barlow and had sent him a draft of a “bill for the
establishment of a National Academy & University at the city of
Washington.”72 However, Jefferson refused to propose such a
bill to Congress until the latter had obtained constitutional
authorization by passing an amendment. Jefferson again
brought the subject up in his last annual message to Congress.
He asked:

Shall [the surplus] lie unproductive in the public vaults? Shall
the revenue be reduced? Or shall it rather be appropriated to
the improvement of roads, canals, rivers, education, and other
great foundations of prosperity and union, under the powers
which Congress may already possess, or such amendment of the
constitution as may be approved by the States?73

70bid., p. 530.
71Ibid.
72Jefferson to Joel Barlow, February 24, 1806, ibid., p. 1160.

73Jefferson, “Eighth Annual Message,” November 8, 1808, ibid., p. 549
(emphasis added).
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Here Jefferson for the first time equivocated on this issue.
Just four months before he would be stepping down as presi-
dent, he suggested that maybe Congress already had the power
to fund internal improvements: “While uncertain of the course
of things, the time may be advantageously employed in obtain-
ing the powers necessary for a system of improvement, should
that be thought best.”74 Jefferson had run into the same prob-
lem he had encountered with the Louisiana treaty. He was find-
ing himself alone in defending strict construction.

Jefferson himself was fairly consistent in not undertaking
unconstitutional improvement projects. In March 1802, he
signed a bill which authorized him to establish a military acad-
emy at West Point, New York. The law limited the academy to
twenty officers and men. Establishing an institution for the
training of military officers, particularly engineers, certainly fell
within Congress’s powers to “provide for the common Defense”
and “raise and support Armies.”75 Jefferson’s one slight incon-
sistency in this area was his approval of the Cumberland Road
bill in March 1806. Under its terms, Congress appropriated
$30,000 and authorized the president to appoint three commis-
sioners and surveyors to survey and lay out a national road
connecting Cumberland, Maryland, on the Potomac River with
Wheeling, Virginia, on the Ohio River. The president was also
required to get the approval of Maryland, Pennsylvania, and
Virginia, states through which the road would pass. Jefferson
fulfilled the terms of the law. However, construction did not
begin nor were any funds appropriated for that purpose under
Jefferson’s presidency.?6 President James Madison began con-
struction of the road in 1811; Monroe completed it in 1818.

FOrEIGN PoLICcY AND THE EMBARGO: THE SECOND TERM

Jefferson’s second term was marked by the growing contro-
versy with Great Britain over the latter’s increasing restrictions
on and seizures of American commerce and impressments of
American seamen. These began and steadily increased after the

74Jefferson, “Eighth Annual Message,” ibid., p. 549.

75Malone, Jefferson the President: Second Term, 1805-1809, p. 510; Adams,
History of the United States, vol. 1, p. 205.

76Malone, Jefferson the President: Second Term, p. 556.
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resumption of war between Great Britain and France in 1803.
The two chief points of controversy were the right of the Amer-
icans to transport the products of the French and Spanish West
Indies to ports on the continent controlled by these two powers
(the neutral trade), and the status of ex-British seamen who
were now serving on American merchant ships and even on
American naval vessels. The neutral trade not only was prof-
itable for American merchants, but it was swelling the federal
customs revenue, thus helping Jefferson and Gallatin pay off the
federal debt.

The neutral trade was strongly supported by the New Eng-
land commercial interests, the Federalist Party, and some North-
ern Republicans. After the resumption of war, the British Royal
Navy had quickly swept the Atlantic Ocean of French and Span-
ish vessels. The British hoped to weaken Napoleon by depriving
him of the rich exports from the French West Indies. Obviously,
American neutral carriers frustrated their plans. Thus, in July
1805, a British judge rendered the infamous Essex decision,
which declared that trade forbidden in peace could not be legal
during war. In other words, since the peacetime navigation laws
of France and Spain forbade American or British vessels from
carrying French or Spanish colonial produce to the continent,
then such laws could not be relaxed or disregarded in time of
war. The judicial decision was nakedly political and of doubtful
legality. Nevertheless, it provided the British Ministry the pretext
it sought, and soon the Royal Navy was interdicting American
commerce and seizing those ships that were carrying French or
Spanish property. British naval vessels would take captured
American ships to a British port where a British judge would
rule that the cargo was now British property. Then a British
merchant vessel or warship would transport it to London where
it would be sold and often shipped to a European port. The
Americans were right to suspect that British seizures had as
much to do with driving American mercantile competition from
the ocean and making money than it did with national security.
(Throughout the war, Napoleon purchased the uniforms for his
soldiers from British textile firms.)

By 1806, the British Navy had established a cordon around
every American port on the Atlantic seaboard. No American ship
could leave port without the likelihood of being stopped and
searched for ex-British seamen or Caribbean goods. As for the
ex-British seamen, some had actually deserted from the Royal
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Navy, either by jumping ship in an American port or simply
walking away while on shore leave; many had left British com-
mercial vessels; and a few had simply migrated to America.
Americans were quick to grant citizenship to the seamen, for
they needed them to fill their growing merchant marine. The
British were alarmed at the growing desertions of experienced
sailors, for it was weakening both their navy and their merchant
marine. Not surprisingly, as Napoleon went from victory to vic-
tory on land, gradually gaining mastery of the whole conti-
nent, the Royal Navy stepped up its impressments of
British-American sailors, whom they considered as still British
subjects. In June 1807, the British escalated the conflict when
the Royal Navy frigate Leopard fired on, boarded, and removed
four British deserters from the American navy frigate Chesa-
peake a few miles off Norfolk, Virginia. Americans regarded this
act as an insult to American honor and national independence.
The British regarded American employment of their seamen as
a threat to their national security and an insult to their national
honor.

Jefferson had five foreign policy options. At one extreme, he
could go to war with Great Britain. Jefferson knew that this
would be a risky endeavor. New England was strongly opposed
to a war with England and would give it little support. The
country was vulnerable to British attack. The British could
launch raids, shell cities, land an invasion force anywhere they
wanted along the coast, launch a ground invasion from Canada,
and blockade the Atlantic ports. To defend the country, his
administration would have to fortify the Atlantic cities, arm and
train the militia, increase the size of the navy, and raise a larger
standing army, all of which would be an expensive endeavor
requiring taxes and borrowing. In short, war meant the over-
throw of his fiscal program of economy, tax reduction, and debt
reduction. Not surprisingly, Jefferson rejected this option out of
hand.

At the other extreme was the option of a British alliance,
whether formal or informal. The minimal terms of such an
alliance would require the United States to cease trading directly
with France or her allies on the Continent. Instead, all American
vessels, whether their cargo were American exports or French
and Spanish re-exports, would have to land in London and pay
a duty before proceeding to a Continental port. The Americans
would have to cease accepting British seamen for service on their
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ships. In return, the British would cease their seizures of Amer-
ican commerce. Apart from some New England Federalists, vir-
tually no Americans favored such an alliance. Jefferson regarded
this option as a dishonorable and disgraceful submission to the
edicts of an imperious and predatory military commercial
empire, as well as a compromise of the republic’s independence.

Jefferson had three other options. First, he could continue
his policy of strict neutrality and commercial engagement. It
would avoid war, keep down military expenditures, and keep up
the customs revenue. American shipping increasingly suffered
from British seizures and some French seizures as well, but the
New England and middle-state merchants decided that the profit
to be made from completed vovages in the neutral trade and the
regular export trade outweighed the losses they were sustaining.
Jefferson followed this course until the end of 1807, right before
the last year of his presidency. Second, he could authorize the
arming of merchant vessels and issue letters of marque, author-
izing private vessels to attack and seize foreign commercial ves-
sels. Third, he could adopt a policy of commercial coercion by
either restricting or banning all trade with European powers on
the theory that they so needed the American market, American
foodstuffs, and American neutral carriers that they would be
forced to revoke their restrictions and depredations on American
commerce. Jefferson believed that peaceful coercion was the per-
fect republican solution to the worsening commercial crisis. 1t
would avoid war and entangling alliances, keep down military
expenditures along with debt and taxes, vindicate the national
honor, defend vital interests, and preserve the country’s inde-
pendence.

Jefferson felt his hand being forced by the British in 1807.
First, in January, there was an Order in Council issued which
prohibited neutral—that is, American—shipping from the North
American coasting trade. (American ships could make only one
stop and then had to return.) Next, in June, there was the Chesa-
peake incident, an act of war which had infuriated the American
public and created the strongest anti-British sentiment since the
Revolution. Finally, in December, news reached Washington of a
new Orders in Council (November 11) which prohibited all neu-
tral, or American, trade with any European port from which the
British flag was excluded (which was most of them). It also pro-
hibited the export of cotton to France. Only ships that first
landed in a British port, paid a customs duty, and bought a
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license could proceed to ports on the French-controlled Conti-
nent. By these new orders, the British were no longer simply
claiming the right to interdict the American carrying trade; they
were claiming the right to interdict the American regular export
trade (cotton, rice, tobacco, beef, fish, grains, etc.). The Ameri-
cans would now have to pay the British for the privilege of
being allowed to trade. Jefferson believed that the British had
finally pressed his country to the point where they had only two
options: submission or resistance.

Jefferson decided it was time to try the experiment of
“peaceable coercion.” His Republican allies promptly reinvoked
the Non-Importation Act that had passed in April 1806 and had
been suspended in December 1806, which prohibited the impor-
tation of English manufactures which could be produced in the
United States, and passed the Embargo Act (December 22, 1807),
which forbade any U.S. vessels from leaving for a foreign port,
or for any foreign vessel to depart from a U.S. port carrying
American merchandise. The act required all registered sea-letter
vessels to post bonds of double the value of the ship and cargo
before embarking on voyages to other American ports. All ships
were required to obtain clearance papers and show a manifest of
the cargo before departing and to produce a certificate proving
that they had landed in a foreign port. Just one week after the
embargo went into operation, Congress passed a supplementary
measure, the Second Embargo Act (January 8, 1808), in order to
prevent vessels licensed only for the coasting trade from secretly
sailing to a Canadian or West Indian port. The act required all
coasting vessels, as well as whalers and fishing boats, to post
bonds. Although it was ostensibly designed for their benefit, the
embargo was not a popular measure among the American mer-
cantile class, and they soon found loopholes and ways of evad-
ing the provisions of the law. For instance, American merchants
began a brisk trade with Canada across the northern border and
to a lesser extent with the Spanish Floridas. As a result, Congress
passed the Third Embargo Act (March 12, 1808) forbidding
trade by land or inland waterway between the U.S., Canada, and
Florida. But massive evasions of the law continued. Smuggling
along the northern border continued, and American ships and
vessels began to engage in an illicit trade with British ships off
the Atlantic coast, often with the active assistance and partici-
pation of the British navy. One of the most notorious smuggling
routes was Lake Champlain. New Yorkers and Vermonters
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openly transported products on large rafts and boats across to
Canada.

On April 19, 1808, Jefferson proclaimed the existence of an
“Insurrection” along the northern border “too powerful to be
suppressed by the ordinary course of judicial proceedings.”?” He
called on the governors of Vermont and New York to call out
their militia to suppress the illicit traffic. Jefferson and Gallatin
soon realized that if the embargo were to be successful, a strict
enforcement act was going to be necessary. Congress passed the
Fourth Embargo Act, also known as the Enforcement Act, in late
April 1808. Under its terms, no ship or coasting vessel could
depart for a port or district adjacent to foreign territory without
the express permission of the president; collectors in districts
adjacent to foreign territory could seize merchandise on shore they
suspected was intended for eventual export and detain it until
the owner would pay a bond guaranteeing that it would be
transported to a domestic port; federal revenue cutters and naval
vessels could stop, search, and bring back to port any American
ship on mere suspicion that it might be carrying goods for
export; and collectors could detain suspicious vessels in harbor
until the president personally sanctioned their release. In author-
izing searches, seizures, and detentions of ships and merchan-
dise, the law made no mention of such constitutional require-
ments as search warrants and judicial due process. Yet despite
this new measure, smuggling and illicit trading continued.

To enforce the embargo against a recalcitrant public, Jeffer-
son early on resorted to regular army and navy forces to assist
the customs service. The First Embargo Act authorized the navy
to interdict ocean-going vessels headed for foreign ports. With-
out legislative authority, Jefferson, in February 1808, directed
Secretary of the Navy Robert Smith to send naval gunboats to
intercept American merchantmen trading with the British off
the Delaware coast. The Enforcement Act authorized naval ves-
sels to stop, search, and detain any ship or boat suspected of
engaging in unlawful commerce, whether at sea, along the coast,
sailing an inland waterway, or still in harbor. In July, Jefferson
directed Smith to place his ships at the disposal of Secretary of Trea-
sury Gallatin, whom Jefferson had made the chief enforcement

77Jefferson, “Proclamation of April 19, 1808, Annals of Congress (1808-09),
p- 580.
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officer for the embargo. Thus, by late summer of 1808, revenue
cutters, naval gunboats, brigs, and frigates were patrolling the
Atlantic coastline as well as every harbor, bay, inlet, inland
waterway, and bordering Canada, lakes Ontario and Champlain.
In July, Jefferson ordered Secretary of War Henry Dearborn to
send regular army units to the Lake Champlain area to assist the
local militia in interdicting smuggling. In August, after Gover-
nor Tompkins of New York ordered five hundred state militia to
his northern border, Jefferson ordered Dearborn to station regu-
lars in upper New York at key points along Lake Ontario and the
St. Lawrence River. Thus, by the late summer of 1808, Jefferson
had deployed a military and naval cordon around the United
States from Lake Ontario in the north to New Orleans in the
south.

However, widespread and systematic evasions of the law
continued into the fall, and Jefferson and Gallatin decided that
an even more rigorous enforcement measure was needed. In
early January 1809, Congress passed the Second Enforcement
Act. It gave the president and anyone under his authority (col-
lectors, federal marshals) the authority to employ the army and
naval forces of the United States to assist them in their duties
whenever and wherever they thought it necessary. It also
granted collectors and marshals even greater latitude in their
searches, seizures, and detentions. Federal officers were now
authorized to search any vehicles of transportation or ware-
houses and to seize and hold specie or other articles of domestic
growth, produce, or manufacture which they suspected were
intended for export at any port or location in the Union, not just
at ports or locations adjacent to foreign territory. To obtain their
release, owners had to give bonds to the full value of the articles.
Coasting vessels now had to give bonds amounting to six times
the value of the vessel and cargo. Once again, Jefferson, his
administration, and the Republican-controlled Congress ignored
the protections afforded by the Fourth, Fifth, and Sixth Amend-
ments to the Constitution.

In deciding for an embargo, Jefferson made the biggest mis-
take of his presidency. Commercial coercion failed utterly to
achieve its object of forcing Great Britain and France to respect
neutral rights. Despite fifteen months of embargo, the Royal Navy
continued to impress American seamen, and the British ministry
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did not revoke their Orders in Council. Jefferson overestimated the
effect an embargo would have on the British economy. While
British manufacturing suffered, farmers benefitted from a
higher price for their crops, British shipping filled the vacuum
created by the removal of American competition, and British
merchants turned to South America as a new export market and
source of imports. In addition, with the active cooperation of the
Royal Navy at sea and the British army in Canada, British mer-
chants engaged in a brisk smuggling trade with Americans who
were determined to keep on trading in defiance of the law.

In pursuing an embargo policy, Jefferson did serious damage
to the Republican cause for which he was the recognized
national leader, and he violated many of the Republican princi-
ples for which he had contended in the 1790s. First of all, the
enforcement provisions of the embargo acts were in clear viola-
tion of the Fourth and Fifth Amendments, for they authorized
revenue officers, custom collectors, federal marshals, and naval
officers to conduct searches and seizures without judicial war-
rants or any kind of due process. Furthermore, Jefferson and his
Republican allies assumed a power of doubtful constitutional
legitimacy. As John Randolph contended in the House, the Con-
stitution granted the federal government the power to “regu-
late” commerce with foreign nations, but it did not grant it the
power to prohibit it altogether. To concede that the power of
prohibition is implied in that of regulation could only add legit-
imacy to the Federalist doctrine of implied powers.

Jefferson understood as well as Randolph that the assump-
tion of a doubtful power would establish a precedent for others
and that the doctrine of implication once conceded eventually
would render the Constitution ineffectual as a check upon gov-
ernment power. However, unlike the Louisiana question, Jeffer-
son never seemed to consider the constitutional implications of
his embargo and enforcement measures. Perhaps his dislike of
the British and also of New Englanders rendered him temporar-
ily blind. But whatever the reason, there is no doubt that Jeffer-
son had become the author of a major enhancement in uncon-
stitutional federal power.

There was great irony in the fact that the major judicial deci-
sion upholding the constitutionality of the embargo was ren-
dered by a New England Federalist, Judge John Davis of the federal

89



REASSESSING THE PRESIDENCY

district court for Massachusetts.”® Judge Davis’s opinion (Sep-
tember 1808) drew on all the expansive constitutional doctrines
first advanced by Alexander Hamilton in the early 1790s. He
spoke of the “discretion of the national government” with regard
to locating the proper bounds of the commerce power; he cited
the “necessary and proper clause” as authorization for the
power to lay an embargo; he invoked the doctrine of “inherent
sovereignty,” which was simply the doctrine of implied powers
by another name; and he even denied the federated and limited
nature of the American confederation. In a sentence which
should have sent Jefferson rushing to repeal his experiment in
peaceable coercion, Davis wrote that “in our national system, as
in all modern sovereignties, it [the commerce power] is also to
be considered as an instrument for other purposes of general
policy and interest.”79

Judge Davis clearly knew what he was about. Instead of
bowing to the shortsighted wishes of his mercantile friends and
fellow Federalists in striking down the hated embargo, he saw an
opportunity to lay a foundation stone for the nationalist-cen-
tralist theory of the Constitution which was favored by the
neomercantilists and empire-builders in the Federalist party.
Even better, in defending the constitutionality of a Republican
measure, he could make the nationalist theory appear nonparti-
san and render his centralizing opinion unassailable by the
Republicans. For if the latter attacked his reasoning, they would
be all but admitting that Jefferson had transgressed the bounds
of the Constitution.

The embargo also violated the classical-liberal principles that
Jefferson had defended in the 1790s and had consistently
respected as president. In a letter written to a Massachusetts
supporter in 1800, Jefferson promised to limit “the general gov-
ernment . . . to foreign concerns only” and to leave “commerce,
which the merchants will manage the better, the more they are
left free to manage for themselves,” alone.80

78Adams, History of the United States, vol. 2, pp. 1111-13.
791bid., pp. 1112-13.

80Jefferson to Gideon Granger, August 13, 1800, Thomas Jefferson: Writ-
ings, p. 1079.
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Seven vyears later, Gallatin wrote to Jefferson warning him
that the embargo would have many negative consequences,
including “privations, sufferings, [loss of] revenue,” and a
strengthening of the Federalists, and would be of doubtful effect
in swaying the British to change their hostile policy. Gallatin
described hopes for the latter as altogether “groundless.” He
urged that the embargo should be of short duration, that it
should not be pressed too hard upon their countrymen, and that
they should be prepared to retract it at the first signs that it was
doing more harm than good. Gallatin concluded his argument
with a beautiful statement of laissez-faire principles:

Government prohibitions do always more mischief than had
been calculated; and it is not without much hesitation that a
statesman should hazard to regulate the concerns of individu-
als, as if he could do it better than themselves.81

Jefferson should have heeded Gallatin’s advice, for the lat-
ter’s warnings and predictions were vindicated by events. Yet
Jefferson pressed on despite mounting evidence that the embargo
was proving a disaster. It is difficult to defend the embargo as a
policy of national defense or honor, for those who were chiefly
suffering at the hands of the British navy (the Northern mercan-
tile classes) were the embargo’s most vigorous opponents. No
one was forcing them to continue trading in the Atlantic market
in face of mounting British and French restrictions, seizures, and
confiscations. In fact, despite the steady loss of cargo, sailors, and
ships, they were still making a sizeable profit, still finding a mar-
ket for American produce, and still bringing in record sums for
the federal treasury through customs. Years later, Condy Raguet
of Philadelphia, perhaps the most influential classical-liberal
political economist of the 1830s, dated the republic’s first and
fateful departure from its original free-trade policies to Jeffer-
son’s 1807 embargo. As Raguet pointed out, the embargo was
followed by the nonintercourse acts, the War of 1812, and the
protective tariffs of 1816, 1820, 1824, and 1828.82

81Gallatin to Jefferson, December 18, 1807, quoted in Adams, History of
Jefferson’s Second Administration, vol. 2, pp. 1043—44.

82Condy Raguet, “On the Principles of Free Trade,” Free Trade Advocate (Jan-
uary 1829): 2.
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The economic effects of the embargo were calamitous for the
commercial and navigating interests of New England and the
middle states. Despite smuggling, trade was crippled: sailors and
mechanics could not find work; ships languished in dock; many
merchants and shipbuilders were ruined, all suffering dimin-
ished business. Nor was the distress limited to the Eastern states.
The South suffered grievously by losing the market for their
tobacco, cotton, rice, indigo, wheat, and corn.

John Randolph would lament years later that the embargo
and the economic restrictions were the beginning of ruin for
many planters in Virginia. That Jefferson would cause such
misfortune through a policy which was intended to vindicate
the cause of free trade is the supreme irony and is yet more proof
that an activist government invariably does more harm than
good to its intended beneficiaries.

Other unintended consequences of the embargo were an
increase in sectional animosity and distrust between the Eastern
and Southern states, a revival of Federalist political strength in
New England, and the sanction lent by the Jeffersonians to the
precedent of using the army and navy to enforce an unpopular
law on American citizens.

There was a bitter irony for Federalists and dissident Repub-
licans in that the chief use of Jefferson’s gunboat flotilla and
additional army regiments turned out not to defend the country
against British invasion but to enforce the terms of an unpopu-
lar federal law upon the citizens of the states. The political party
that rose in opposition to a standing army and navy on the
grounds that they posed a threat to the liberties of the citizens
was now using those very forces to deprive Americans of their
right to trade with foreign countries. The historian Henry
Adams summed up well the damage done by Jefferson to his
own cause by his policy of “peaceful” coercion:

The embargo and the Louisiana purchase taken together were
more destructive to the theory and practice of a Virginia
republic than any foreign war was likely to be. Personal liber-
ties and rights of property were more directly curtailed in the
United States by embargo than in Great Britain by centuries of
almost continuous foreign war.83

83Adams, History of the United States, vol. 2, p. 1116.
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MILITARY POLICY: THE SECOND TERM

As tensions with Great Britain increased during his second
term, Jefferson thought it prudent to make some defensive
preparations. At first these involved modest appropriations. In
1806, the Republican Congress authorized $250,000 for the
construction of fifty gunboats and $150,000 to increase the for-
tifications at some key harbors. Jefferson believed that gunboats
were the answer to the American dilemma of how to defend the
large country from the threat posed by the British navy with-
out having to spend a fortune building ships-of-the-line, heavy
frigates, and brigs.

Jefferson knew that British naval supremacy was so great
that their ships could crush whatever fledgling fleet the Ameri-
cans could build and put out to sea. What is more, the very
building of such a fleet would be seen as a threat and might pro-
voke them into launching a preemptive strike to destroy the new
ships and shipyards before they would become large enough to
challenge the British navy. The British destruction of the Danish
fleet as it lay at anchor in Copenhagen—Denmark was a neutral
power and not at war with Britain at the time—was proof that
they would not let the technicality of American neutrality stop
them from sailing up the Chesapeake in force to destroy the
Norfolk and Washington shipyards.

The Americans had nothing but a handful of frigates, brigs,
and schooners, how could they defend their coastline from
British depredations in the event of a war? For Jefferson, gun-
boats were the answer. Gunboats were basically floating barges
with Iots of guns. They were relatively cheap to build; they did
not pose a threat to the British fleet on the ocean; and they were
thought to be effective in battling larger warships in the close
quarters of harbors, bays, and inland waterways. In other
words, Jefferson saw them as the perfect defensive weapon to
guard against British invasion.

Jefferson also decided to augment the size of the standing
army and to arm the state militias. In February 1808, Jefferson
had Dearborn request authorization to add eight regiments to
the regular army since war loomed with Great Britain. The
Republicans promptly passed a bill authorizing the increase. Just
ten years previously, when the country was engaged in an
undeclared naval war with France, the Republicans had vetoed
an Adams administration measure to create twelve new army
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regiments. John Randolph was one of the few Republicans in the
House to remain consistent with his classical-republican opposi-
tion to standing armies and commercial wars. He voted against
the eight regiment bill, just as he had voted against the twelve
regiment bill in 1798.

In the last year of his presidency, Jefferson doubled the size
of the regular army, thus making it larger than it had been
when he took office. Nor was that all. At the president’s urging,
Congress passed other military measures including $850,000
for 188 gunboats, $1 million for harbor fortifications, authori-
zation for the president to sell surplus muskets to the states,
$200,000 to arm and equip the state militias, authority for the
president to require the state governors to organize, arm, and
equip 100,000 state militia, and the authority for the president
to call all, or part, of those forces for six months of federal serv-
ice.84

The question of Jefferson’s motivation in making prepara-
tions for war, even while embarking on a policy of peaceable
coercion, is important. There are three possibilities for this. First,
he may have believed that defensive preparations on top of the
embargo would induce the British to repeal their Orders in
Council and cease their impressments for fear of a war with the
United States. This explanation is consistent with his earlier
diplomacy in which he repeatedly dropped hints to one of the
three great powers that he was considering making an offensive
alliance with one of their rivals. Second, he may have already
foreseen the need for new gunboats and army regiments to
enforce his embargo. Jefferson knew that the mercantile classes,
especially in New England, did not favor the embargo and that
they had a long tradition of resisting commercial restrictions by
smuggling. Third, Jefferson may have been seriously contem-
plating an eventual war with Great Britain. While Jefferson sin-
cerely wanted peace and understood that a war would bring in
its train taxes and debt, he also knew that a successful war
would offer one splendid prize—Canada.

The Republicans had long coveted Canada, and it was taken
for granted that in the event of a second war with Great Britain,
the Americans would invade and add it to the confederation.

84Adams, History of the United States, vol. 2, p. 1081; Malone, Jefferson the
President: Second Term, pp. 512, 515.
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During the war fever produced by the British attack on the
American frigate Chesapeake, Jefferson and his cabinet discussed
the feasibility of invading Canada during the winter of 1808-
1809. Gallatin even prepared a memorandum for Jefferson out-
lining possible military operations against their northern neigh-
bor; he estimated that its conquest would require 30,000 sol-
diers.8>

Jefferson believed that acquiring Canada would bring the
same kind of benefits as had acquiring Louisiana—land, security
on the cheap, and independence from Europe. He understood
that the more territory his countrymen controlled on the North
American continent, the less need they would have of a regular
army, the more secure they would be from invasion, and the
more insulated they would be from the incessant wars and
political entanglements of the Old World. Throughout his career,
Jefferson often expressed his wish “that there were an ocean of
fire between us and the Old World.”sé

An important contrast should be kept in mind. Jefferson and
his party were willing to consider war only if it were in the
national interest; the Federalists, on the other hand, sought war
for the incidental benefits it would bring—taxes, debt, central-
ization of power, patronage, glory—and seemed not to care a
whit for the good of the country. For instance, it is hard to see
what benefits (land, increased security, or commercial wealth) a
military alliance with Great Britain would have brought the
people.

Whatever Jefferson’s initial intentions in increasing military
expenditures and making war preparations, by June 1808, he

85John Randolph referred to the Republican desire to incorporate Canada
during his famous speech on Gregg’s Resolutions in March 1806, quoted in
Russell Kirk, John Randolph of Roanoke (Indianapolis, Ind.: Liberty Press,
1978), p. 326; see also Malone, Jefferson the President: Second Term, pp. 427,
508-09. Ten days after the United States Congress declared war on Great
Britain, Jefferson expressed the hope that his countrymen would invade
and conquer Canada and thus “strip her [Great Britain] of all her posses-
sions on this continent.” Jefferson to General Thaddeus Kosiusko, June 28,
1812, Thomas Jefferson: Writings, p. 1265. A year and a half later, he
repeated his desire that the American army would “remove them [the
British] fully and finally from our continent.” Jefferson to Madame de
Tesse, December 8, 1813, ibid., p. 1316.

86 Jefferson to Elbridge Gerry, May 13, 1797, ibid., p. 1044.
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was already considering the possibility that the embargo would
fail and his country would have to go to war with England.

But if this is before the repeal of the Orders of Council, we
must abandon it only for a state of war. “The day is not distant,
when that will be preferable to a longer continuance of the
embargo. But we can never remove that, and let our vessels go
out and be taken under these orders, without making reprisal.”87

Reprisal meant issuing letters of marque and arming mer-
chant ships, both of which Jefferson knew would lead to war
with Great Britain. By late 1808, most of the new gunboats and
army regiments were employed trying to prevent Americans
from trading with the British, and the latter showed no sign of
wanting to negotiate or make concessions. What is more, oppo-
sition to the embargo in the Eastern states was steadily increas-
ing. Jefferson’s response was to intensify the enforcement effort
and prepare for war. Jefferson and his cabinet agreed that the
proper policy to pursue was to tighten the enforcement of the
embargo, increase war preparations, and set a date in the early
summer of 1809 when, unless the British and French repealed
their restrictions on American commerce, Congress would
declare war against one or both powers.

In early December, at the recommendation of Gallatin (and
hence Jefferson) Senator William Branch Giles introduced the
Second Enforcement Act in Congress. Later in the month, at the
recommendation of Dearborn (and hence Jefferson), the House
began debating a bill to raise, train, and equip 50,000 volunteers
at the cost of $2.1 million. The volunteers would serve one
month annually for a period of two years, and they could be
called into active service by the president at any time during that
period. If this bill were to pass on top of the 9,000 regulars
already serving and the president’s new authority to call up
100,000 militia at any time, President Madison would be able to
deploy 160,000 troops for an invasion of Canada, the defense of
the coastline, and perhaps an invasion of Florida as well.

Jefferson’s program was only partly enacted. On January 6,
Congress passed the Second Enforcement Act. On January 20,
the House passed a bill calling for an early or extra session of
Congress to meet on May 22, the purpose of which would be to

87 Jefferson to Dr. Thomas Leib, June 23, 1808, ibid., pp. 1188-89.

96




THoMAS JEFFERSON: CLASSICAL-LIBERAL STATESMAN OF THE OLD REPUBLIC

end the embargo and declare war. On January 30, Jefferson’s
close ally Wilson Cary Nicholas introduced a measure declaring
that if Great Britain and France had not repealed their orders and
edicts directed against America’s neutral commerce before June 1,
then the embargo would cease and letters of marque and reprisal
would be issued against those two powers. Everyone knew that
the issue of such letters would initiate hostilities and be followed
by war.88

In a series of votes in early February 1809, Congress stepped
back from enacting Jefferson’s and Madison’s war program.
First, it rejected the Nicholas bill and voted to end the embargo
on March 4; second, it voted for a mild nonintercourse act; and
third, it refrained from passing the bill for 50,000 volunteers.
The Northern Republicans, especially those from New York and
New England, had turned against the administration’s measures
because they decided that neither they nor their constituents
wanted war. When the bulk of the Northern Republicans joined
the antiwar, antiembargo coalition of Federalists and Old Repub-
licans, Jefferson’s party lost its majority and the embargo was
doomed. Bowing to the inevitable, Jefferson signed the bill
repealing the embargo on March 1, just three days before he
retired from the presidency.

88Jefferson remarked thus on his program:

The course the Legislature means to pursue, may be inferred
from the act now passed for a meeting in May, and a proposi-
tion before them for repealing the embargo in June, and then
resuming and maintaining by force our right of navigation.
[Should France and Great Britain not relent in the spring], we
must again take the tented field, as we did in 1776 under more
inauspicious circumstances. (Jefferson to Colonel James Mon-
roe, January 28, 1809, Thomas Jefferson: Writings, p. 1199)
After Nicholas’s resolution was defeated, Jefferson wrote in evident disap-
pointment:
I thought Congress had taken their ground firmly for continu-
ing their embargo till June, and then war. But a sudden and
unaccountable revolution of opinion took place the last week,
chiefly among the New England and New York members, and in
a kind of panic they voted the 4th of March for removing the
embargo, and by such a majority as gave all reason to believe
they would not agree either to war or non-intercourse. (Jeffer-
son to Thomas Mann Randolph, February 7, 1809, quoted in
Adams, History of the United States, vol. 2, pp. 1230-31)
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What saved the country from war in 1809 was the activity
and defiance of the New England Federalists, acting in the same
spirit and on the same principles as the Republicans had done in
1798-1799. By late 1808, prominent New England Federalists
were taking the preliminary steps to calling a convention of the
five New England states and New York to protest the embargo
and to adopt measures of cooperation in resisting its enforce-
ment. The chief leaders of this movement were U.S. Senators
Timothy Pickering of Massachusetts and James Hillhouse of
Connecticut, Massachusetts Senate leader Harrison Gray Otis,
and Connecticut Governor Jonathan Trumbull.8?

The first public manifestation of this well-organized and
well-orchestrated movement was the holding of town meetings
all across Massachusetts in January 1809. Resolutions passed
by these meetings challenged the constitutionality of the
embargo, vowed cooperation among the towns in resisting the
second Enforcement Act, and promised to oppose any future
war with Great Britain.?0 The Boston town meeting appealed to
the General Court for its “interposition” to protect the “liberties
and property” of the people of the state from the oppressive
embargo system.®! Soon thereafter, the Massachusetts legisla-
ture passed a series of antiwar, antiembargo resolutions. They
promised to “co-operate” with their “sister States” “in measures
to rescue our common country from impending ruin,” includ-
ing the adoption of amendments to the Constitution designed to
defend the rights of commerce; “to give to the commercial States
fair and just consideration in the government of the Union”; and
to afford “permanent security, as well as present relief, from the
oppressive measures under which they now suffer.”92 The Con-
necticut legislature soon followed Massachusetts’s example and
passed similar resolutions. Governor Trumbull publicly invoked
the doctrine of state interposition in his opening speech to the
Connecticut legislature:

89Adams, ibid., pp. 1204-07.

90See Adams’s summary of these meetings, ibid., pp. 1209-13.
91Ibid., pp. 1210-11.

921bid., pp. 1213-14.
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Whenever our national legislature is led to overleap the pre-
scribed bounds of their constitutional powers, on the State leg-
1slatures in great emergencies devolves the arduous task—it is
their right, it becomes their duty—to interpose their protect-
ing shield between the rights and liberties of the people and the
assumed power of the general government.93

Trumbull was not just blowing smoke. When War Secretary
Dearborn requested him to select militia officers on whom the
collectors might call for military assistance in enforcing the
embargo, he refused to lend his cooperation. Trumbull reasoned
that the Second Enforcement Act was “unconstitutional in many
of its provisions, interfering with the State sovereignties, and
subversive of the rights, privileges, and immunities of the citi-
zens of the United States.”9* The New England states had made
their intent plain: Not only would they not cooperate in the
Republican policy of embargo followed by war but they would
actively resist it by collective measures, including the calling of
a New England convention.

Jefferson and his cabinet were faced with a grim dilemma.
Not only was the embargo not working, but they feared that
were it to be persisted in, it might provoke the Eastern states to
secede. If they opted for war, they could not count on New Eng-
land troops to help in the invasion of Canada; what was worse,
war might well drive those states to secession and common
cause with England. If they chose to abandon the embargo, they
would be admitting a costly and humiliating failure of policy.
Ultimately, members of their own party forced their hand.
When the state resistance of New England was coupled with the
growing defection of Northern Republicans from the embargo
and quasi-war policy, Jefferson and his cabinet had no choice
but to surrender their experiment of commercial coercion and
their preparations for war. Years later, he would write:

I felt the foundations of the government shaken under my feet

by the New England townships. . . . [alnd although the whole
of the other States were known to be in favor of the measure,

93Tbid., p. 1215.
941bid., pp. 1214-15.
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yet the organization of this little selfish minority enabled it to
overrule the Union.%5

Jefferson was bitter about this denouement. He long believed
that at a time when the nation’s independence and honor was at
stake, the Federalists of New England could think only of their
pocketbooks.

If the irony of the political situation was palpable, so was
the opportunism and hypocrisy of many New England Federal-
ists who only eight years previously had been hard-core consol-
idationists and advocates of federal over state authority. Never-
theless, the New England Federalist’s invocation of the principles
of ‘98 gave added weight to Jefferson’s own core belief that
states’ rights were “the surest bulwarks against anti-Republican
tendencies.”% Jefferson’s belief that the decentralized and exten-
sive nature of the federal Union was the best security for popu-
lar liberties had now been confirmed twice by experience.
Although Jefferson never admitted it, Massachusetts and Con-
necticut in 1809 had served the cause of constitutional liberty
much as Virginia and Kentucky had done in 1798 when

by a part of the Union having held on to the principles of the
Constitution, time has been given to the States to recover from
the temporary frenzy into which they had been decoyed, to
rally round the Constitution, and to rescue it from the
destruction with which it had been threatened even at their
own hands.97

CONCLUSION

When assessing Jefferson’s presidency, it is worthwhile to
reconsider what his old rival, Alexander Hamilton, said of him
seven weeks before he took office:

Nor is it true that Jefferson is zealot enough to do anything in
pursuance of his principles which will contravene his popular-
ity or his interest. He is as likely as any man I know to tem-
porize, to calculate what will be likely to promote his own

95 Jefferson to Joseph C. Cabell, February 2, 1816, Thomas Jefferson: Writ-
ings, p. 1381.

96 Jefferson, “First Inaugural Address,” ibid., p. 494.
97 Jefferson to Gideon Granger, August 13, 1800, ibid., pp. 1079-80.
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reputation and advantage; and the probable result of such a
temper is the preservation of systems, though originally
opposed, which, being once established, could not be over-
turned without danger to the person who did it. To my mind,
a true estimate of a temporizing rather than a violent sys-
tem.98

While slightly overdrawn, Hamilton’s prophecy is a fairly
accurate prediction of the course of Jefferson’s presidency, and it
offers a plausible explanation of why Jefferson would shrink
from truly revolutionary measures. It certainly helps to explain
why Jefferson never tried to repeal the Judiciary Act of 1789,
repeal the charter of the national bank, or abolish the navy. The
Old Republicans were certainly disappointed that Jefferson did
not go further in reversing Federalist innovations and creating
safeguards against future encroachments by a government con-
trolled by consolidationists and neomercantilists. John Taylor of
Virginia summed up Jefferson’s presidency in 1810:

There were a number of people who soon thought and said to
one another that Mr. Jefferson did many good things, but neg-
lected some better things; and who now view his policy as
very like compromise with Mr. Hamilton’s. . . . Federalism,
indeed, having been defeated, has gained a new footing by
being taken into partnership with republicanism. It was this
project which divided the Republican party by changing its
principles from real to nominal .99

That was harsh, but it was also true. The “good things” to
which Taylor was referring were undoubtedly the repeal of the
Judiciary Act of 1801, the abolishment of the internal taxes, the
reduction in the number of federal officials, the reduction of the
regular army, the shrinking of the navy, the paying down of the
national debt, and the addition of New Orleans and Louisiana to
the Union. These were real and solid accomplishments. However,
as Taylor pointed out, Jefferson “neglected some better things.”

98Hamilton to Bayard, January 15, 1801, quoted in Adams, History of the
United States, vol. 1, pp. 188-89.

99John Taylor to James Monroe, October 26, 1810, quoted in Richard Ellis,
Jeffersonian Crisis: Courts and Politics in the Young Republic (New York:
Oxford University Press, 1971), p. 235.
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He did not try to repeal the Judiciary Act of 1789 or revoke the
charter of the national bank. He left most of the ocean-going
navy in service. He did not appoint a Spencer Roane or a St.
George Tucker, both intellectually powerful and consistent
states’-rights’ Republicans, to the Supreme Court. And worst of
all, he did not push for constitutional reform in the form of
amendments that would have checked the power of the federal
Jjudiciary by negating the power of judicial review and making
federal judges removable by Congress and by inhibiting the abil-
ity of the federal government to make use of general phrases in
the Constitution to expand its powers at the expense of the
states.

Jefferson’s compromises with Federalism were as follows:
the retention of the navy and the national bank; the appoint-
ment of quasi-Federalists to the Supreme Court; his administra-
tion’s broad reading of the treaty-making power; and perhaps
worst of all, his choice of the neo-Federalist James Madison to
be his successor. Another Old Republican from Virginia, John
Randolph, was equally harsh in his assessment of Jefferson’s
presidency:

It had my hearty approbation for one-half of its career. As to
my opinion of the remainder of it, it has been no secret. The
lean kine of Pharach devoured the fat kine. The last four years,
with the embargo in their train, ate up the rich harvest of the
first four, and, if we had not some Joseph to step in, and
change the state of things, what would have been now the
condition of the country? I repeat it; never has there been any
administration which went out of office and left the country
in a state so deplorable and calamitous as the last.100

While most of Jefferson’s sins were those of omission, the
embargo was his one great sin of commission. It led to other
sins: the tripling of the standing army in 1808, the precedent.of
turning the regular army and navy against American citizens to
enforce an unpopular law of dubious constitutionality, and the
violations of the Fourth, Fifth, and Sixth Amendments under the
enforcement acts—not a record of which any president claiming
to be a Republican can be proud. In fact, as Taylor pointed out,
Jefferson’s adoption of increasingly harsh measures to enforce

100Quoted in Kirk, John Randolph of Roanoke, p. 92.
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his embargo policy recalled the Federalist excesses of the 1790s:
Washington'’s calling out of the militia in 1794 to crush the
“whiskey insurrection,” the Alien and Sedition Acts of 1798, and
Adams’s calling out militia and regulars to suppress “Fries rebel-
lion” in 1799.

Ultimately, Jefferson’s failure to institutionalize his “revolu-
tion” was due to his misplaced faith in the good sense of the peo-
ple. He simply could not believe that they would ever discard the
federal Constitution and its restraints on power for the allure of
an energetic state that could accomplish “great” things. He was
wrong. Jefferson’s faith in self-government turned out to be
stronger than his faith in constitutionalism or liberty, to the
long-term detriment of all three.

After two hundred years, what can we conclude about Jef-
ferson’s presidency? He advanced the cause of liberty in many
concrete ways, and his state papers include some of the most
eloquent defenses of federalism, constitutionalism, and liberty in
our political literature.

However, he did little for the cause of constitutionalism, and
he may even have harmed it. He had an opportunity to perfect
America’s federal constitutional order, but through a misplaced
faith in the wisdom and watchfulness of the people, he let it pass
by. The lesson by now should be clear to all: In the long run,
democracy cannot be relied upon to protect liberty and the rule
of law.
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4
SUPREME COURT AS ACCOMPLICE:
JUDICIAL BACKING
FOR A DESPOTIC PRESIDENCY

MARSHALL L. DEROsSA

COMMENCING DEMAGOGUES, ENDING TYRANTS

espotism was a paramount concern of the framers of the
DU.S. Constitution, particularly executive despotism. In

their minds, it was a phenomenon that would surely
become manifest if favorable circumstances were to arise; hence,
their distrust of a unitary democracy headed by a strong chief
executive. Publius acknowledged that the “road to the introduc-
tion of despotism” is constructed by men who begin their
careers “by paying an obsequious court to the people, commenc-
ing demagogues and ending tyrants.” The framers, especially the
Anti-Federalists, were very prescient. The concentration of
national power has the commensurate effect of heightening the
probability of presidential despotism, a despotism adept at “over-
turning the liberties of republics,” that is, the states.!

To the extent that power is usurped from the American
republics (that is, the states in their corporate and collective
identities) by the national government, the nation is moved fur-
ther down the road to presidential despotism. Constitutional lib-
eralism? is supposedly the bulwark against the emergence of

1Alexander Hamilton, James Madison, and John Jay, The Federalist Papers
No. 1, Clinton Rossiter, ed. (New York: Mentor, 1961), p. 35.

2My working definition of constitutional liberalism is the distribution of
political power in such a manner that it is both fragmented and competi-
tively self-checking. It is essentially the original Madisonian model in
which “ambition is made to counteract ambition” and the interests of the
officeholders (for example, national and state legislators, executives,
Jjudges) are integrally connected to their respective offices and to identifiable
constituencies. See The Federalist Papers Nos. 10 and 51; my working defi-
nition of despotism is the illegitimate utilization of governmental powers
against the fundamental rights of the governed within their respective
states, especially the fundamental right to be self-governing.
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national despotism. As is evidenced by the framers’ commitment
to limited government via separation of powers, checks and bal-
ances, and states’ rights federalism, political power was to be
decentralized:

But the great security against a gradual concentration of the
several powers in the same department consist in giving to
those who administer each department the necessary constitu-
tional means and personal motives to resist encroachments of
the others. . . . Ambition must be made to counteract ambi-
tion. . . . [And in] the compound republic of America, the
power surrendered by the people is first divided between two
distinct governments, and then the portion allotted to each
subdivided among distinct and separate departments. Hence a
double security arises to the rights of the people. The different
governments will control each other, at the same time that
each will be controlled by itself.3

But this scheme, for all intents and purposes, is failing.
Power is steadily flowing from the states to the national center.
The rights of the people in the collective national sense and the
requisite national power to enforce those rights—states’ rights
police powers notwithstanding—constitute the foundation of
presidential despotism. To the extent that the national govern-
ment is the arbiter of rights, to that same extent the “double
security to the rights of the people” is diminished. The formula is
quite elementary: The greater the national government’s policy
prerogatives regarding rights is combined with increased presi-
dential policy implementation responsibilities to ensure those
rights, equals enhanced opportunities for presidential despotism.

The promise of the original constitutional system of separa-
tion of powers and federalism notwithstanding, constitutional
liberalism contains the seeds of its own destruction and the inher-
ent development of presidential powers which feed off tensions
between states’ rights and national government hegemony.4 This

3Hamilton, Madison, and Jay, The Federalist Papers No. 51, p. 323.

4The original federal arrangement divided political power between the
national and state governments; the states delegated to the national gov-
ernment certain powers, while reserving the remaining powers. The dis-
tinction between reserved and delegated powers, as articulated by the U.S.
Supreme Court, has been—and continues to be—the crux of case law con-
troversy and, as will be discussed, the fundamental failure of American
republicanism.
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does not mean that states’ rights and nationalism are inherently
incompatible. If states have an exit from overbearing national
power—for example, interposition of national policy within the
state’s jurisdiction or, ultimately, state secession—the states
would have the wherewithal to forestall presidential despotism.5
But in the absence of genuine (that is, interposition or secession)
states’ rights, the U.S. presidency has become the repository of
horrendously extensive national powers. This is not to imply
that the U.S. Congress, the courts, the states, or elections do not
actually and potentially place checks on presidential powers.
However, it does imply that when the national branches act pur-
suant to a common policy objective, and the president is the “chief
executive” of that policy objective, limits on presidential powers are
amorphous at best. It is also not meant to imply that despotism at
the state level, with the state governor as the despot, is impossible;
less probable, yes, but not impossible. If citizens are genuinely
politically virtuous and capable of self-government, their liberties
are more secure at the state level due to the proximity of the gov-
ernment to the governed. For a variety of reasons, the former can
more effectively be held accountable to the governed.

The absence of presidential accountability to the governed
and the president’s reliance on coercion are key to understanding
the despotic nature of presidential powers. Policy-sanctioned—in
contradistinction to authentic constitutionally-sanctioned—
presidential coercion against regional or numerical minorities is
tantamount to despotism, perhaps soft in one instance and hard
in another, but despotism nonetheless.

In the American political tradition, constitutional liberalism
is premised upon several key tenets: the rule of law; the institu-
tional—legislative, executive, judicial—separation of powers;
and states’ rights. The rule of law and separation of powers
were theoretically and historically the weakest bulwarks against
the emergence of unitary national powers and have steadily col-
lapsed under the weight of Supreme Court endorsed national-
ism.¢ States’ rights was the strongest bulwark and required the

5John C. Calhoun has written the theoretical tour de force on this topic; see his
“The Disquisition On Government and Discourse On The Constitution of the
United States” in Union and Liberty: The Political Philosophy of John C. Calhoun,
Ross M. Lence, ed. (Indianapolis, Ind.: Liberty Fund Press, 1992), pp. 3-78.

6If the rule of law is contingent upon U.S. Supreme Court judicial review,
and the court is accountable—albeit remotely at times but in the end
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most persistently coercive efforts to extinguish liberty’s last
refuge from the omnipotence.”

This is not hyperbole. The reality of presidential despotism
need not be consciously experienced by the governed in order to
be validated. Moreover, one should not expect a servile, inatten-
tive, or hyper-nationalistic people to either care about or object
to a soft and presumably benevolent presidential despotism. But
it is not the purpose here to quibble over whether an American
president acted despotically, either occasionally (the War
between the States was undoubtedly presidential despotism on a
large scale) or continuously (many of the regulatory policies of
national bureaucracies are likely manifestations of presidential
despotic powers).

However, if it can be substantiated that the constitutional
foundation has been laid for presidential despotism, that in and
of itself is a significant cause for concern. More to the point,
within current American constitutionalism one finds circum-
stances not only conducive to, but necessitating, presidential
despotism. Such being the case, perhaps the only effective
response is the reactionary imperative of states’ rights.

The utilization of states’ rights is not to be confused with
minimal discretionary powers of states in a more or less unitary
national government. The term ultimately involves the bond
which ties the states collectively together in an associational
Union that is administered by the national government as the
agent of the states. The nature of the bond is critical to under-
standing the nature of the Union and the legitimate powers of
the national government in relation to the association of states.
Within the scheme of republicanism, it is significant if the bond
maintaining the association of states is primarily consensual or
coercive. It is a self-evident truth-—one that no intellectually
honest person can deny—that the Constitution of 1787 would
not have been ratified had the document specified that the Union
would be coercively maintained against the will of one or more

accountable—to national politics, judicial review is a political process and
case law its public policy output. (See John C. Calhoun, “Fort Hill Address,
1831,” and “Discourse On The Constitution Of The United States” in Union
and Liberty: The Political Philosophy of John C. Calhoun, Ross M. Lence, ed.,
pp. 79-284, 367-400.)

7See Bertrand de Jouvenel, On Power: The Natural History of Its Growth (Lib-
erty Fund Press, 1993), pp. 120-21.
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states. The prospect of applying coercion against a state or states
was anathema to the political culture upon which the national
government was crafted, and for good reason. The framers were
focused upon holding the national government accountable to
the member states, in contradistinction to a unitary model of
individual Americans. They realized that the latter would be an
easy target for national oppression, whereas quasi-autonomous
states would be much more formidable obstacles to nationally
generated despotism. The transition from a states’ rights feder-
alism to a unitary nationalism with an actual or potential pres-
idential despot at its head was the most significant development
in American politics. This transition is manifested in American
case law, and at the core of the relevant case law are the conflu-
ent themes of fundamental rights and governmental unifor-
mity.

CONFEDERATE REPUBLIC

It is somewhat awkward to refer to Publius as partial to
states’ rights; but whether out of political necessity or theoreti-
cal conviction, Publius articulated a states’-rights position, espe-
cially when contrasted to post-World War 1I standards. Not
wavering in his advocacy that “A firm Union will be of the
utmost moment to the peace and liberty of the states,” he
equated the proposed Constitution with a confederate republic:

The definition of a confederate republic seems simply to be “an
assemblage of societies,” or an association of two or more
states into one state. The extent, modifications, and objects of
federal authority are mere matters of discretion. So long as the
separate organization of the members be not abolished; so long
as it exists, by a constitutional necessity, for local purposes;
though it should be in perfect subordination to the general
authority of the union, it would still be, in fact and in theory,
an association of states, or a confederacy. The proposed Con-
stitution, so far from implying an abolition of state govern-
ments, makes them constituent parts of the national sover-
eignty, by allowing them a direct representation in the Senate,
and leaves in their possession certain exclusive and very important
portions of sovereign power. This fully corresponds, in every
rational import of the terms, with the idea of a federal gov-
ernment.8

8Hamilton, Madison, and Jay, The Federalist Papers No. 9, p. 76.
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As a consequence of the successful American Revolution
(1776-1783), the relations between rulers and ruled finalized
the devolution of political power from the British Crown and
Parliament to the states. The final paragraph of the Declaration
of Independence and Article II of the Articles of Confederation
confirmed the sovereign and independent status of the states.®
Of course, the relationship between rulers and ruled underwent
another transformation in 1789, when the U.S. Constitution
was ratified.

The movement from the Articles of Confederation to the
U.S. Constitution was theoretically sloppy, perhaps necessarily
so. Ambiguity was requisite to ratification. If, for example, the
Constitution specified the scope of congressional commerce
powers, the Anti-Federalists probably would have prevailed in
the ratification struggle. The significant substantive questions
regarding the scope of congressional commerce powers was only
authoritatively answered by the Supreme Court subsequent to
ratification. Thus, the ambiguity of the U.S. Constitution not
only has profoundly empowered the Supreme Court as the self-
proclaimed official expounder, but, more significantly, has left
the essence of the Constitution—the locus of sovereignty con-
Jjoined with the rule of law-—a spectacle to unfold in the rough-
and-tumble of partisan politics.

Publius’s model of federalism juxtaposes the states “for local
purposes” with “perfect subordination to the general authority
of the union.” The juxtaposition is not problematical, providing
there is a clear and consensual partition of policy prerogatives.
But herein lies the rub. It was quite obvious that disputes
between the states and national authorities over policy jurisdic-
tions would arise. If the states were to be “constituent parts of
the national sovereignty,” then perfect subordination to general
authority would be realized by such disputes being resolved by
national authority, with the latter having the authority to

9The last paragraph of the Declaration maintains the “free and independent
states . . . and that as free and independent states, they have full Power to
levy War, conclude Peace, contract Alliances, establish Commerce, and do all
other Acts and Things which independent states may of right do.” Article I
of the Articles of Confederation stipulates that “Each state retains its sov-
ereignty, freedom and independence, and every Power, Jurisdiction and
right, which is not by this confederation expressly delegated to the United
States, in Congress assembled.”
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abrogate a state’s independence by controlling its internal affairs
on the grounds of general authority. Even though Publius’s ver-
sion of federalism sanctions perfect subordination of a state and
a regional minority of states to a national majority, it also leaves
intact substantial policy functions for the states. National
supremacy was constrained by the constitutional distinction
between delegated and reserved powers. Of course, there would
be “perfect state subordination” to the constitutional exercise of
delegated powers. But neither the 1787 Constitutional Conven-
tion nor the state ratifying conventions resolved that there
would be or should be perfect state subordination to the uncon-
stitutional exercise of power or that the U.S. Supreme Court was
authorized to provide constitutional legitimacy to what a state
deemed to be the unconstitutional national usurpation of the
state’s reserved powers.

As important as the more conspicuous nineteenth-century
landmark cases regarding national supremacy are,1© they did
not strip the states of the institutional wherewithal to adminis-
ter their respective internal affairs vis-a-vis the national govern-
ment; moreover, they did not deprive the states of adjudicating
disputes regarding the terms of their association with the
national sovereign. And even though the ambiguous distinction
between local and general authority regarding commerce was
substantially expounded upon to the benefit of national
supremacy, states’ rights was still left largely intact by those
cases. Most importantly, as long as state supreme courts were
co-equal with the U.S. Supreme Court in delineating the ambi-
guities of the U.S. Constitution, the states retained an important
measure of security against national coercion and constitution-
ally suspect intrusions into their internal affairs. But once the
U.S. Supreme Court extended its jurisdiction to the point of
subordinating state supreme courts to the U.S. Supreme Court,
a major bulwark of the federal component of checks and bal-
ances was compromised. In the words of Justice Benjamin Cur-
tis—a Whig nationalist—"Let it be remembered, also, for just
now we may be in some danger of forgetting it, that questions

10Marbury v. Madison, 1 Cranch (5 US) 137 (1803), McCulloch v. Maryland,
4 Wheat (17 US) 316 (1819), and Gibbons v. Ogden, 9 Wheat (22 US) 1
(1824), and Cooley v. The Board of Wardens, 53 U.S. (12 How.) 299 (1851).
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of jurisdiction were questions of power as between the United
States and the several states.”11

The transition from states’ rights federalism to unitary
nationalism is manifested in American case law, and at the cen-
ter of the transition is the issue of judicial jurisdiction. Even if it
is to be assumed that the fluidity is attributable to a circum-
stantial delegation of power from the states to the national gov-
ernment, with the latter exercising more extensive policy func-
tions to keep pace with developing economic and social
circumstances, it does not necessarily follow that legal disputes
stemming from ever-expanding national policy functions must
be ultimately adjudicated in national—in contradistinction to
state—courts. The landmark case McCulloch v. Maryland (1819)
established national public policy supremacy vis-a-vis state
reserved powers; but McCulloch was not as significant a decision
as the extension of U.S. Supreme Court jurisdictional supremacy
over state courts, an effect that was sealed by the landmark case
Martin v. Hunter's Lessee (1816). Martin deprived the states of the
Jjurisprudential wherewithal to challenge national government
usurpation of their reserved powers and thereby removed a sig-
nificant check on presidential despotism.

VIRGINIA'S JURIDICAL INTERPOSITION

U.S. Supreme Court supremacy over its state court counter-
parts rests on a weak ideological reed, in contradistinction to con-
stitutional principle. The facts behind Martin v. Hunter are complex
and intricately tied to the earlier case of Fairfax’s Devisee v. Hunter’s
Lessee (1812).12 Both cases involved Virginia’'s obligations under
the 1783 Treaty of Paris and the 1794 Jay’s Treaty; the treaties
protected British Loyalists’ landholdings from state confiscation.
The relevant provisions are:

Article IV—It is agreed that creditors on either side shall meet
with no lawful impediment to the recovery of full value in ster-
ling money, of all bona fide debts heretofore contracted. Article
V—It is agreed that the Congress shall earnestly recommend it
to the legislatures of the respective states, to provide for the

11Charles Alan Wright, Law of Federal Courts (St. Paul, Minn.: West Pub-
lishing, 1983), pp. 1-2.

12Fairfax’s Devisee v. Hunter’s Lessee, 11 (US) (7 Cranch) 1816, 603-32.
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restitution of all estates, rights and properties which have been
confiscated, belonging to real British subjects, and also of
estates, rights, and properties of persons resident in districts in
the possession of His Majesties arms, and who have not borne
arms against the United states. . . . Article VI—That there shall
be no future confiscations made, nor any prosecutions com-
menced against any person or persons for, or by reason of the
part which he or they may have taken in the present war; and
that no person shall, on that account, suffer any future loss or
damage, either in his person, liberty or property; and that
those who may be in confinement on such charges, at the time
of the ratification of the treaty in America, shall be immedi-
ately set at liberty, and the prosecution so commenced be dis-
continued.13

In October 1783 (the treaty dates from September 1783)
Virginia enacted the following:

Whereas it is stipulated, the sixth article of the treaty of peace
between the United states and the King of Great Britain, that
there shall be no future confiscations made; Be it enacted, That
no future confiscations shall be made, any law to the contrary
notwithstanding; provided, that this act shall not extend to
any suit, pending in any Court, which was commenced prior
to the ratification of the treaty of peace.14

According to Virginia, seizure of the disputed land was ini-
tiated prior to 1783 and therefore was not affected by the 1783
and 1794 treaties.!> The legal issues were: (1) Did the treaty of
peace release the confiscation? (2) Could a subsequent state act
affect the terms of the treaty? And (3) there was the overriding
question of jurisdiction: Did the U.S. Supreme Court have juris-
diction to decide this case and on what constitutional grounds?
Our focus will be on the third issue.

13Henry Steele Commager, Documents of American History (New York: ES.
Crofts, 1943), pp. 118-19.

14Fairfax v. Hunter, 608-09.

157 An act concerning escheats and forfeitures from British subjects,” May
1779, chap. 14; “An act to amend the foregoing,” Oct. 1779, chap. 18; and
“An act concerning escheators,” May 1779, chap. 45; see Fairfax v. Hunter,
609-10.

113



REASSESSING THE PRESIDENCY

First and foremost, much has been made of the supremacy
clause in Article VI: This Constitution, and the Laws of the
United States which shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, under the Author-
ity of the United States, shall be the supreme Law of the Land;
and the Judges in every state shall be bound thereby, any
Thing in the Constitution or Laws of any state to the Contrary
notwithstanding.

The wording clearly stipulates that if state laws or consti-
tutional provisions are repugnant to a U.S. treaty, the state laws
and constitutional provisions are to be of no effect. The word-
ing, however, does not establish which high court, U.S. or state,
is the court of last resort in determining what is or is not pur-
suant to the U.S. Constitution. As a matter of fact, the
supremacy clause instructs state judges how to rule when state
laws or constitutions are repugnant to the U.S. Constitution,
laws, or treaties.

Nevertheless, section 25 of the 1789 Judiciary Act did grant
appellate jurisdiction from state high courts to the U.S. Supreme
Court. But Virginia held section 25 to be unconstitutional, on
the grounds that it is inconsistent with the “genius, spirit, and
tenor of the constitution.”1¢ Upon receipt of the writ of error to
the Virginia Court of Appeals to obey the mandate issued as a
result of Fairfax v. Hunter, the Virginia court issued the judgment
that

the court is unanimously of the opinion that the appellate
power of the Supreme Court of the United States does not
extend to this court under a sound construction of the consti-
tution of the United States; that so much of the 25th section
of the act of Congress, to establish judicial courts of the United
States, as extends the appellate jurisdiction of the Supreme
Court to this court, is not in pursuance of the constitution of
the United States. That the writ of error in this cause was
improvidently allowed under the authority of that act; that
the proceedings thereon in the Supreme Court were coram non
judice [judgment void due to a lack of jurisdiction] in relation
to this court, and that obedience to its mandate be declined by
the court.17

16Martin v. Hunter, 314.
171bid., 303.
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The pertinent element of this case is the role of the courts in
the enforceability of a treaty upon a reluctant state. Publius real-
ized the magnitude of this question. On the one hand he
acknowledged the role of coercion in sanctioning the enforce-
ment of laws. In the context of American federalism, the opera-
tion of national laws affects individuals, bypassing the states;
this innovation was considered to be a substantial improvement
over the Articles of Confederation. However, a Supreme Court
mandate directed against a state high court pitted the national
government against a state. According to Publius,

In an association where the general authority is confined to
collective bodies of the communities [that is, states] that com-
pose it, every breach of the laws must involve a state of war;
and military execution must become the only instrument of
civil obedience. Such a state of things can certainly not deserve
the name of government, nor would any prudent man choose
to commit his happiness to it.18

But Publius also conceded that state court cases that are
appealed to the U.S. Supreme Court involve the “collective bod-
ies of the communities,” state and national, and potentially
involve a “state of war” if presidential coercion is utilized to give
effect to a U.S. Supreme Court ruling:

The difference between a federal and national government, as
it relates to the operation of the government . . . that in the for-
mer the powers operate on the political bodies composing the
confederacy in their political capacities; in the latter, on indi-
vidual citizens composing the nation in their individual capac-
ities. On trying the Constitution by this criterion, it falls under
the national, not the federal character; though perhaps not so
completely as has been understood. In several cases, and partic-
ularly in the trial of controversies to which states may be parties,
they must be viewed and proceeded against in their collective and
political capacities only.1?

Publius’s quest for national harmony is especially evidenced
by his reluctance to leave the jurisdiction of the U.5. Supreme
Court strictly to those types of controversies found in Article III;

18Hamilton, Madison, and Jay, The Federalist Papers No.15, p. 110.

19Hamilton, Madison, and Jay, The Federalist Papers No. 39, pp. 24445
(emphasis added).
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its jurisdiction was also to include all controversies “in which
the state tribunals cannot be supposed to be impartial or unbi-
ased.”20 Was Publius sanctioning a “state of war” and military
execution of the laws by the U.S. president against a state if its
high court refused to comply with a U.5. Supreme Court ruling?
Yes, if “every breach of the laws must involve a state of war”
and “military execution the only instrument of civil obedi-
ence.”21

Due to the role of the courts in the articulation of what the
law is and the adjudication of disputes accordingly, the central-
ity of the relation between the U.S. Supreme Court and the
states’ counterparts is inescapable. That relation is a remnant of
the old Articles of Confederation, because it potentially pits the
national government against a state in its corporate capacity.
Publius sighed that the

great and radical vice in the construction of the existing Con-
federation is in the principle of legislation for states or gov-
ernments, in their corporate or collective capacities, and as con-
tradistinguished from the individuals of whom they consist.
. . . The consequence of this is that though in theory their res-
olutions concerning those objects are laws constitutionally
binding on the members of the Union, yet in practice they are
mere recommendations which the states observe or disregard
at their option.22

This was precisely the scenario presented to Justice Story by
Virginia’s refusal to acknowledge the Supreme Court’s jurisdic-
tion over its highest court. Should Virginia prevail, American
constitutional development would have taken a sharp turn in
the direction of states’ rights. Both Justices Story and Johnson
realized the stakes and were quite determined in their reaffirma-
tion of nationalism and, if necessary, presidential military exe-
cution of a writ of the U.S. Supreme Court against a state.

A STORIED NATIONALISM

Justice Story was perceptive in realizing the implications of
Virginia’s position. His response to Virginia’s recalcitrance was

20Hamilton, Madison, and Jay, The Federalist Papers No. 80, p. 475.
21Hamilton, Madison, and Jay, The Federalist Papers No. 15, p. 110.
22fbid., p. 108.
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threefold: First, Virginia lacked authority to challenge the juris-
diction of the U.S. Supreme Court on this issue.23 Virginia lacked
authority because sovereignty on this issue was strictly
national. According to Justice Story, “The constitution of the
United States was ordained and established, not by the states in
their sovereign capacities, but emphatically, as the preamble of
the Constitution declares, by ‘the people of the United States.’”24
It was the American people who authorized the Congress to
enact the 25th section of the Judiciary Act; it was the American
people who subordinated Virginia’s courts to the Supreme
Court. Upon ratification of the Constitution, Virginia acqui-
esced. Second, the power to subordinate Virginia’s courts need
not be explicit. Due to the “inscrutable purposes of Providence,”
the national Congress may “adopt its own means to effectuate
legitimate objects, and to mold and model the exercise of its
powers, as its own wisdom and the public interests should
require.”2> Third, although the Constitution does not explicitly
extend national court jurisdiction over the state high courts,
based upon the necessity of national supremacy, the American
people authorized the Congress to do so. The 1789 Judiciary Act

is the voice of the American people solemnly declared, in estab-
lishing one great department [the Congress| of that govern-
ment which was, in many respects, national, and in all
supreme. It is a part of the very same instrument which was
to act not merely upon individuals, but upon states; and to
deprive them altogether of the exercise of some powers of sov-
ereignty, and to restrain and regulate them in the exercise of
others.26

23The Virginia Court of Appeals concluded that

the appellate power of the Supreme court . . . does not extend to
this court . . . that so much of the 25th section [of the 1789
Judiciary Act] is not in pursuance of the Constitution . . . that
the writ of error in this cause was improvidently allowed under
the authority of that act; that the proceedings thereon were,
coram non judice, in relation to this court, and that obedience to
its mandate be declined by the court. (Martin v. Hunter, 322)

24Story ‘s position is both ahistorical and politically motivated; however, to
address this point is beyond the scope of our present purposes. See Forrest
McDonald, States’ Rights and the Union: Imperium in Imperio, 1776-1876
(Lawrence: University Press of Kansas, 2000), pp. 19-22.

25Martin v. Hunter, 326.

26]bid., 326.
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According to Martin v. Hunter, Virginia’s refusal to acknowl-
edge the U.S. Supreme Court’s jurisdiction jeopardized case law
uniformity and national safety. Consequently, the U.S. Supreme
Court’s “original or appellate jurisdiction ought not, therefore,
to be restrained, but should be commensurate with the mischiefs
intended to be remedied, and, of course, should extend to all
cases whatsoever.”27 Operating under this rule of construction,
whatever the Supreme Court deems to be the “supreme law of
the land,” state court judges have an “imperative obligation in
their official, and not merely in their private, capacities,” to give
effect to the Supreme Court ruling.28 Clarifying the national
government’s “imperative obligation,” in the concurring opin-
ion Justice Johnson sanctioned the use of force against state
courts that failed to comply with Supreme Court mandates.2?

Conspicuously absent from Story’s majority opinion are
serious concerns for popular control or popular consent over
national public policy and the integral role of American federal-
ism—the context into which American jurisprudence was to be
lodged. He dismissed Virginia’s claim that extending Supreme
Court appellate jurisdiction over state high courts would be
“Inconsistent with the genius of our government and the spirit
of the constitution” by reiterating his claim that Virginia lacks
sovereignty over those delegated (expansively defined) national
powers. Moreover, he made the peculiar claim that “It is always
a doubtful course to argue against the use or existence of a
power, from the possibility of its abuse.”30 Story willingly jetti-
soned a fundamental axiom of the constitutional order: that
checks and balances, the rule of law, separation of powers, fed-
eralism, and frequent elections, are premised upon the potential
abuse of power by those who wield power. Moreover, one is
reminded of the linchpin of Chief Justice Marshall’s specious
opinion in McCulloch v. Maryland (1819) that states lack the
power to tax agents of the national government (such as a branch
of the Bank of the U.S.), because the power to tax is the power to
destroy; in other words, it would constitute “the possibility of

27Martin v. Hunter, 346, 334.
28]bid., 338.
291bid., 363.
301bid., 342.
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abuse.” It is also antithetical to Publius’s admonition regarding
factions that

If the impulse and the opportunity be suffered to coincide, we
well know that neither moral nor religious motives can be
relied on as an adequate control. They are not found to be such
on the injustice of individuals, and lose their efficacy in pro-
portion to the number combined together, that is, in propor-
tion as their efficacy becomes needful.31

Martin v. Hunter laid the foundation for national judicial
supremacy. Consequently, an important component of Ameri-
can fegderalism—a sort of judicial parity between the U.S. and
state courts—was displaced and along with it an important
check on the emergence of presidential despotism.

IDEOLOGICAL BLUEPRINT

Judicial review is not devoid of ideological conduct and not,
as political mythology would leave us to believe, above politics.
It may appear to be merely a matter of interpreting the Consti-
tution and statutes and to be more remote from the factional
politics than the elected branches of government. But judicial
review is politics to the extent that it is ideological, and that
extent has grown to be very great. Because the bases of judicial
review are the Justices’ respective ideologies (for example, origi-
nalism versus nonoriginalism, interpretivism versus noninter-
pretivism), judicial review by necessity is policy-oriented.
According to Oakeshott,

political ideology purports to be an abstract principle, or set of
related abstract principles, which has been independently pre-
meditated. It supplies in advance of the activity of attending to
the arrangements of society a formulated end to be pursued,
and in so doing it provides a means of distinguishing between
those desires which ought to be encouraged and those which
ought to be suppressed or redirected.32

It would be difficult to substantiate the existence of a politics

without a policy, or a policy not premised upon an ideology. To

31The Federalist Papers No. 10.

32Michael Oakeshott, Rationalism in Politics and Other Essays (Indianapolis,
Ind.: Liberty Press, 1991), p. 48.
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be politically motivated requires an ideology, simply defined as
“knowledge of the ends to be pursued,” a knowledge of what is
to be done.33 Significantly, political ideology is neither an “inde-
pendently acquired knowledge of the ends to be pursued,” nor a
purely empirical activity.” Rather, ideology is the product of
political activity:

It is supposed that a political ideology is the product of intel-
lectual premeditation and that, because it is a body of principles
not itself in debt to the activity of attending to the arrange-
ments of a society, it is able to determine and guide the direc-
tion of that activity. If, however, we consider more closely the
character of a political ideology, we find at once that this sup-
position is falsified. So far from a political ideology being the
quasi-divine parent of political activity, it turns out to be its
earthly stepchild. Instead of an independently premeditated
scheme of ends to be pursued, it is a system of ideas abstracted
from the manner in which people have been accustomed to go
about the business of attending to the arrangements of their
societies. . . . In short, political activity comes first and a polit-
ical ideology follows after.34

As Oakeshott points out, political ideology “cannot be pre-
meditated in advance of a manner of attending to the arrange-
ments of a society.” Political ideology “no more existed in
advance of political practice than a cookery book exists in
advance of knowing how to cook.”35 Similarly, judicial review is
not the product of independent inquiries of the constitutional
text and precedent, but rather political recipes for particular
occasions. Supreme Court decisions are ideological statements
“attending to the arrangements of society.” Even a contempo-
rary hard-core originalist has essentially adopted the politics of
the framers, that is, their preferred arrangements of society.

Moreover, abstractions derived from concrete political activ-
ity—the building blocks of ideology—whether the terminology
is natural rights or universal human rights or nationalism or
states’ rights or social justice, are always inadequate, because
the abstractions fail to capture the nuances and complexities of
the concrete activity. In the words of Oakeshott, “the important

331bid., p. 49.
341bid., pp. 50-51.
351bid., pp. 52-53.
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point is that, at most, an ideology is an abbreviation of some
manner of concrete activity.”3¢ Abstractions may vary by
degrees the manner and extent to which they approximate con-
crete activities, but all fall short. The concrete political activity,
imperfections included, is complete, but when contrasted to an
idealized abstraction that is in and of itself incomplete but
assumed to be complete, the political concrete activity is mistak-
enly considered to be ideologically remediable. Such being the
case, Justice Story’s national judicial supremacy is carte blanche
for ideological pursuit of incorporating a majority of the Jus-
tices’ ideological dreams into American case law; that is, Amer-
ican public policy. Unfortunately the nationalistic utopian
dreams of the justices will prove to be the nightmares of the peo-
ple living under the yoke of presidential despotism. Because state
supreme courts have been mostly stripped of the capacity to
check nationally, or for that matter internationally, ideological
political pursuits—and thanks to Presidents Jackson and Lincoln
the states lack the peaceful alternatives of interposition and
secession—the stage has been set for the president, with a wink
and a nod from the U.S. Congress and Supreme Court, to
rearrange society as he deems appropriate.

THE HuMAN FAMILY’S PRESIDENT

The U.S. president, in his role of chief executive, is instru-
mental in the enforcement of coercive policies far removed from
the framers’ vision of popular control and popular consent. The
negation of popular control is all the more difficult to discern
because a major bulwark against the implementation of policies
independent of popular control was torn down early on in the
republic’s development—a viable and meaningful judicial feder-
alism. The originalist judicial federalism manifested in Virginia’s
position in Martin v. Hunter is so alien to contemporary perspec-
tives regarding national and the emerging international judicial
supremacy, that parity between the U.S. and state supreme
courts is rejected prima facie.

This is especially troublesome in light of the fact that treaties
and international agreements provide the Supreme Court with
the requisite raw juridical materials to incorporate internation-
ally-generated public policies into U.S. case law. The Supreme

361bid., p. 54.
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Court’s evolved relevance to the rule of law poses a special prob-
lem to the popular control embodied in states’ rights. The shift
from state-based popular control to nationally- and even inter-
nationally-generated public policies facilitates a type of elitism
anathema to a federal system in which

The powers of the general government and of the state,
although both exist and are exercised within the same territo-
rial limits, are yet separate and distinct sovereignties, acting
separately and independently of each other, within their
respective spheres.37

A meaningful judicial federalism would contribute to the
national and state governments “acting separately and inde-
pendently of each other” when separateness and independence
are constitutionally sanctioned; and that determination is not
the exclusive prerogative of the U.S. Supreme Court.

Obviously, jurisdictional disputes between the U.S. and state
supreme courts will arise and the relationship between the two
court systems will, at times, be confrontational. But judicial
uniformity resting upon community self-determination is not
by default inferior to judicial efficiency that procures coercively
enforced national standards, or more specifically, what the
framers would have recognized as despotism. Moreover, unifor-
mity does not necessarily originate within or stop at national
boundaries. For example, the United Nations Charter; the U.N.
Declaration of Human Rights, the International Covenant on
Economic, Social, and Cultural Rights (ICESCR); and the Inter-
national Covenant on Civil and Political Rights (ICCPR) poten-
tially constitute the incorporation of internationally generated
policies into national standards. This juridical process has prece-
dence, such as Fourteenth Amendment incorporation develop-
ments, but now the supremacy clause of Article 6 may prove to
be the primary conduit of national uniformity. Like ticking time
bombs, these international documents are ripe for detonation by
future U.S. Supreme Court justices if they should decide to level
the few remaining pillars of states’ rights judicial federalism. A
brief overview will suffice.

Revealing the preference for increasingly larger political juris-
dictions, the preamble to the 1948 United Nations Declaration of

37 Abelman v. Booth, 62 U.5. (21 How.) 506 (1859).
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Human Rights is applicable to “all members of the human fam-
ily . . . the aspiration of the common people” and “the peoples of
the United Nations.”38 The significance of a U.N. that is repre-
sentative of the “human family” in contradistinction to exclu-
sively representing nations, is that the former constitutes man-
dates superseding national standards. Nations that deviate from
acceptable universal norms by violating the rights of members
of the human family will be held accountable. From a juridical
perspective the supremacy of universal standards over nation-
based standards could be rationalized on the grounds that
nations have been lawfully integrated by these U.N. documents
into the “human family,” an emerging political unit in its own
right.

There is precedent for judicially integrating sovereign politi-
cal units (the states) into a more encompassing unitary political
unit (the nation). As early as 1793 Justice Wilson addressed a
similar issue:

This is a case of uncommon magnitude. One of the parties to it
is a state; certainly respectable, claiming to be sovereign. The
question to be determined is whether this state, so respectable,
and whose claim soars so high, is amenable to the jurisdiction
of the supreme court [sic] of the United States? The question,
important in itself, will depend on others, more important still;
and, may, perhaps, be ultimately resolved into one, no less rad-
ical than this—do the people of the United States form a nation?

Relying on the “We the People” phrase of the preamble, Jus-
tice Wilson answered with an emphatic yes.39 Chief Justice Mar-
shall, in the case that established legislative national supremacy
over the states, deduced from the preamble’s “We the People”
that the national “government proceeds directly from the people
and is ordained and established in the name of the people.”40 As
the people of the states were integrated into the people of the
United States—essentially a gradual transfer of sovereignty
from the states to the nation—the people of the nation could be
integrated into the U.N.’s human family—once again, a merg-
ing of sovereignties into a sovereignty by judicial fiat.

38The International Covenant on Human Rights and Optional Protocol (New
York: U.N. Office of Public Information, 1976), p. 1.

383ee Chisholm v. Georgia, 1 L.Ed. 440 (1793).
395ee McCulloch v. Maryland, 4 L.Ed. 579 (1819).
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The march toward integration took a major step in 1976 via
the ICESCR, the ICCPR, and The Optional Protocol. These U.N.
agreements supplement the “moral force” of the 1948 Declaration
with “legal obligations.”4! Nevertheless, the 1948 Declaration is
the central document with subsequent documents functioning
as clarifications and implementation guidelines.42

The ICCPR most directly subsumes national and state iden-
tities into that of the “human family.” The document proclaims
that “the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice, and peace in
the world.” The potential impact for the U.S. is the shifting of
sovereignty away from the states and nation to the U.N.—the
governing unit representing the human family and determining
what is a universal fundamental right and providing remedies for
violations thereof. When those rights have been violated, the
nations are primarily responsible for providing effective remedies,
but not exclusively. The fact that a remedy is an inherent right of
the claimant, domestic law notwithstanding, is a significant
development, because the claimant need not be a citizen of the
nation against which the claim is filed. Article 2 stipulates that

Each state Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and subject
to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, color, sex, lan-
guage, religion, political or other opinions, national or social
origin, property, birth or other status.43

#1See The International Covenants on Human Rights and Optional Protocol,
1976), p. 1. The imprint declares that “Having proclaimed this Universal
Declaration [1948], the U.N. turned to an even more difficult task: trans-
forming the principles into treaty provisions which established the legal
obligations on the part of each ratifying state” (ibid.). The U.S. Senate rat-
ified the ICCPR and Optional Protocol in 1992. To date, the ICESCR has not
been ratified by the Senate; however, pending ratification does not preclude
its terms from influencing American jurisprudence as components of the
customary law of nations.

423ee Imre Szabo, “The Historical Foundations of Human Rights and Sub-
sequent Developments,” in The International Dimensions of Human Rights,
Karol Vasak, ed., vol. 1 (Westport, Conn.: Greenwood Press, 1982), p. 23.

43International Covenant on Civil and Political Rights (ICCPR), pp. 13, 14
(emphasis added).
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To remove any ambiguity that citizens of a country may enjoy
rights and privileges denied to noncitizens but nevertheless citizens
of the human family, Article 26 of the ICCPR stipulates that

All persons are equal before the law and are entitled without
any discrimination to the equal protection of the law. In this
respect, the law shall prohibit any discrimination and guaran-
tee to all persons equal and effective protection against dis-
crimination on any ground such as race, color, sex, language,
religion, political or other opinion, national, or social origin,
property, birth, or other status.44

Part V of the ICCPR established the Human Rights Commit-
tee and procedures for an ad hoc Conciliation Commission. The
committee consists of eighteen nationals, who “shall serve in
their personal capacity,” national allegiances notwithstanding.4>
To wit, “Every member of the Committee shall, before taking up
his duties, make a solemn declaration in open committee that he
will perform his functions impartially and conscientiously.” The
Committee serves as a court of last resort after it has “ascer-
tained that all domestic remedies have been invoked and
exhausted.”46

Following similar rules of procedure—excepting the closed
sessions—nations that acceded to the Optional Protocol to the
ICCPR are open to claims by “individuals subject to its jurisdic-
tion who claim to be victims of human rights violations.”47 In
the absence of the Optional Protocol, an individual was depend-
ent on another nation to file a claim on his behalf. For example,
a noncitizen inhabitant of the U.S. seeking protection against a
state for rights violations would have to secure the assistance of
a second nation to file a complaint. But under the Optional Pro-
tocol, the individual may directly file his claim before the
Human Rights Committee.48 This is a major departure from tra-
ditional international law that governed relations between

441bid., p. 22 (emphasis added).

45The term national in this context is broader than the term citizen; see
Brassert v. Biddle, D.C. Conn., 59 E Supp. 457, 462 (Black’s Law Dictionary,
6th ed. [St. Paul, Minn.: West Publishing, 19901]).

46]CCPR, Arts. 28, 38, and 41.
470ptienal Protocol to the ICCPR, Art. 1.
48See Part IV of the ICCPR.
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nations. This departure is the “real test of the effectiveness of a
system of international protection for human rights.” Tradi-
tionally, the individual had no locus standi within the context of
international law. But that traditional rule was premised upon
the relevance of sovereign nation-states, a relevance no longer
sustainable in a world where “a common standard of achieve-
ment for all peoples and all nations is the goal.”4¢

INTERNATIONAL REMEDIES FOR DOMESTIC DISPUTES

Several points need to be emphasized. First, the guarantees
against discrimination include public and private, governmental
and nongovernmental. Second, the reliance on the word “per-
sons” is a direct link to the human family without the interme-
diate nation-states. Third, the American federal system of
reserved powers to the states are negated theoretically and tech-
nically, as is evidenced by Articles 28, 50, and 10 of the ICESCR,
ICCPR, and Optional Protocol respectively, which stipulate that
“The provisions of the present Covenant shall extend to all parts
of federal states without any limitations or exceptions”, such as
the Tenth Amendment to the U.S. Constitution. Nonetheless, the
more immediate threat to sovereignty in the U.S. is the U.S.
Supreme Court. The current prevailing political reality precludes
any U.N. tribunal (whether the International Court of Justice or
the Human Rights Commission) from directly implementing its
“human family” agenda.5? But this is not to say that the U.S.

49A H. Robertson, “The Implementation System: International Measures,”
in The International Bill of Rights: The Covenant on Civil and Political Rights, Louis
Henkin, ed. (New York: Columbia University Press, 1981), pp. 357 and 365.

50For example, the ICESCR delineates the fundamental rights that members
must respect, including: the right of all people to self-determination (Art.
1); the equal right of men and women to the enjoyment of all economic,
social, and cultural rights (Art. 2); the right to work and the right to freely
choose or accept the work one does (Art. 6); the right to favorable work-
ing conditions, fair wages, leisure, and paid holidays (Art. 7); the right of
everyone to form a trade union, the right of trade unions to form national
federations, the right of national federations to form international trade-
union organizations, the right to strike (Art. 8); the right of everyone to
social security and social insurance (Art. 9); the right of everyone to an
adequate standard of living and the fundamental right to be free from
hunger (Art. 11); the right of everyone to the “enjoyment of the highest
attainable standard of physical and mental health” (Art. 12); and “the right
of everyone to education” (Art. 13).
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does not have certain legal obligations as a consequence of rati-
fying these U.N. agreements, obligations enforceable in U.S.
courts. The ICCPR stipulates that

To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy . . . by
competent judicial, administrative or legislative authorities, or
by any other competent authority provided by the legal sys-
tem of the state [nation], and to develop the possibilities of
judicial remedies.>1

It was the clear intent of the drafters of the ICCPR and the
Optional Protocol to ensure injunctive relief through domestic
courts first and foremost, leaving open the option of interna-
tional remedies if domestic legal systems were to fail.52 In 1985
this intent was formalized by the U.N. General Assembly when
it adopted the Basic Principles on the Independence of the Judi-
ciary, thereby stipulating that

Whereas the ICESCR and on ICCPR both guarantee the exercise
of those rights. . . . Whereas frequently there still exists a gap
between the vision underlying those principles and the actual
situation, Whereas the organization and administration of jus-
tice in every country should be inspired by those principles,
and efforts should be undertaken to translate them fully into
reality, Whereas rules concerning the exercise of judicial office
should aim at enabling judges to act in accordance with those
principles, Whereas judges are charged with the ultimate deci-
sion over life, freedoms, rights, duties and property.

Former U.N. General Secretary Boutros Boutros-Ghali stated
the importance of nationally based judiciaries as the essential
and inevitable part of the “historical synthesis resulting from a
long historical process” when he maintained:

[Tlo move from identifying inequality to rebelling against
injustice is only possible in the context of a untversal affirma-
tion of the idea of human rights. Ultimately, it is this idea
which allows us to move from ethical to legal considerations,

5STICCPR, Art. 2.

52See Oscar Schachter, “The Obligation to Implement the Covenant in
Domestic Law,” in The International Bill of Rights, p. 325.
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and to impose value judgments and judicial constraints on
human activity.53

National sovereignty will be transformed when the basic
norms of national legal orders are substantively qualified by
international legal norms. The complex relation between
national and international systems is evolving toward hege-
mony of the latter over the former. Just as Fourteenth Amend-
ment selective incorporation doctrine substantively altered state
constitutional orders, the incorporation of international legal
norms will similarly impact the U.S. constitutional order.5¢ Ian
Brownlie explains developments regarding the links between
international and domestic laws. Brownlie acknowledges that
Article 2, paragraph 7, of the U.N. Charter restates the “classi-
cal rule” of international law:

Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any State or shall require
the Members to submit such matters to settlement under the
present Charter . . .

Summarizing commentaries on the relevance of Article 2’s
domestic jurisdiction reservation, Brownlie explains how the
Article 2 reservation will be negated on three fronts: First, the
reservation applies to specific organs of the U.N., and not with
the rule of general international law already operative in
nation-states; second, the reservation is inoperative when a
treaty is involved; and third, human rights obligations, which in
1947 were hortatory, have subsequently been construed by the
U.N. “as presenting definite and active legal obligations” on
nation-states.

Articles 55 and 56 of the Charter, the 1976 ICESCR, the ICCPR,
and The Optional Protocol are the “teeth” that Brownlie suspects

53Boutros Boutros-Ghali, “Address” at World Conference on Human Rights,
Vienna, 14 June 1993, The United Nations and Human Rights, 1945-1995
(New York: U.N. Office of Public Information, 1993), pp. 442, 443
(emphasis added).

54International law terminology varies, using incorporation, adoption, and
transformation when describing what is essentially the same effect; see lan
Brownlie, Principles of Public International Law, 5th ed. (Oxford: Oxford
University Press, 1998), pp. 42, 55-56.

55Brownlie, pp. 557-58. The parallels between Art. 2, par. 7, and the Tenth
Amendment are obvious.
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will make the substance of Article 2, paragraph 7, “disappear.”36
These U.N. agreements supplement the “moral force” of the
1948 declaration with “legal obligations.”57 Nevertheless, the
1948 Declaration is the central document with subsequent doc-
uments functioning as clarifications and implementation guide-
lines.>8

MIssOURI DUCKS

When ideology and opportunity converge, the development
of public policy is affected accordingly—the niceties of consti-
tutional barriers not necessarily withstanding. Opportunities
will be utilized in the implementation of ideologically-derived
policy objectives. The American constitutional order is premised
upon this postulate, as is the traditional American rule of law.5?
Significantly, nontraditional articulation of human rights has
very few checks and very little balance and the rule of law is
readily malleable into cover for government by an unaccount-
able elite with a UL.S. president as its CEO.60 Consequently, when

56Brownlie, pp. 558, 573-74.

57See The International Covenants on Human Rights and Optional Protocol
{New York: The U.N. Office of Public Information, 1976), p. 1. The imprint
declares that “Having proclaimed this Universal Declaration [1948], the
U.N. turned to an even more difficult task: transforming the principles into
treaty provisions which established the legal obligations on the part of each
ratifying State” (ibid., p. 1). The U.S. Senate ratified the ICCPR and Optional
Protocol in 1992. To date the ICESCR has not been ratified by the Senate;
however, that does not preclude its terms from influencing American
jurisprudence as components of the customary law of nations.

585ee Szabo, “The Historical Foundations of Human Rights and Subsequent
Developments,” p. 23.

595ee The Federalist Papers No.10.

If the impulse and opportunity be suffered to coincide, we well
know that neither moral nor religious motives can be relied on
as an adequate control. They are not found to be such on the
injustice of individuals, and lose their efficacy in proportion to
the number combined together, that is, in proportion as their
efficacy becomes needful.

60What is meant by the traditional rule of law cannot be easily explained,
but only appreciated; in other words, it is less abstraction and more proce-
dure. For example, the rule of law does not necessarily require that a U.S.
president serve a four-year term instead of a five-year term. Article V of
the Constitution allows for the change from four- to five-year terms.
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the judicial and the chief executive elite share the same ideologi-
cal objectives, the end result will very well be the unconstitu-
tional exercise of despotic presidential powers.

From a practical viewpoint, it appears to be quite a stretch to
link the idealistic language of U.N. documents to U.S. public
policy; but there are theoretical and historical justifications for
doing so. Just as nineteenth-century case law precedent estab-
lished national supremacy over the states—”"the laws must be
faithfully executed”—twentieth-century precedent has estab-
lished a form of supranational supremacy over the states that
has resulted in making the nation itself vulnerable to presiden-
tial powers grounded in “external sovereignty.”¢1

The first significant precedent case law that stripped the
states of their prerogatives vis-4-vis external sovereignty was the
1920 case, Missouri v. Holland. At issue was the constitutionality
of the 1916 treaty between the U.S. and Great Britain and the
Migratory Bird Treaty Act of 1918, the purpose of which was to
execute the terms of the treaty. The state of Missouri maintained
that the treaty and the statute were repugnant to the Tenth
Amendment. Counsel for Missouri argued that

The treaty-making power conferred on the president and sen-
ate does not include the right to regulate and control the prop-
erty and property rights of an individual state, held in its
quasi-sovereign capacity. . . . The lack of legislative power in
Congress to divest a state of its property right and control over
the wild game within its borders cannot be supplied by mak-
ing a treaty with Great Britain. . . . The treaty-making power
of the national government is limited by other provisions of
the Constitution, including the 10th Amendment. It cannot,
therefore, devest [sic] a state of its police power, or take away
its ownership or control of its wild game.62

The essential legal issue was, can a treaty validate an other-
wise unconstitutional congressional statute? For the court, Jus-
tice Holmes provided an emphatic yes. He maintained that in

Rather the rule of law requires that the length of the term be determined
by constitutional procedures, such as the amendment process and not con-
gressional statute of judicial decree.

61This term was used by Justice Sutherland, to be discussed below.
62Missouri v. Holland, 64 L.Ed. 641 (1920), 645.
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those instances when the national interests are at stake, and in
those matters that require national action, the power to secure
those interests and execute the necessary action must reside
somewhere. Because the states are incompetent to individually
secure national interests, the power by necessity is conferred
upon the national government, not necessarily by the Constitu-
tion but by the Court. He wrote:

With regard to that [the 1916 treaty], we may add that when
we are dealing with words that also are a constituent act, like
the Constitution of the United States, we must realize that
they have called into life a being the development of which
could not have been foreseen completely by the most gifted of
its begetters. It was enough for them to realize or to hope that
they have created an organism; it has taken a century and has
cost their successors much sweat and blood to prove they cre-
ated a nation. The case before us must be considered in light of
our whole experience, and not merely in that of what was said
a hundred years ago. The treaty in question does not contra-
vene any prohibitory words to be found in the Constitution.
The only question is whether it is forbidden by some invisible
radiation from the general terms of the Tenth Amendment. We
must consider what this country has become in deciding what
that amendment has reserved.63

These few lines represent a jurisprudence that will prove to
have a profound impact on the American constitutional order
and presidential power within that order. The tenets of that
jurisprudence are: (1) statutory and fundamental laws are
organic in nature; (2) the Constitution and laws are to be cir-
cumstantially interpreted; (3) the Tenth Amendment is subject
to a juridical sliding scale, whereby the reserved powers of the
states are circumstantially contracted as those of “superior”
governments are expanded; (4) the U.S. Supreme Court is
empowered to keep the organism growing and healthy; and (5)
presidential powers are circumstantially open-ended. The expan-
sion of presidential powers is part and parcel of that growth, due
to the president’s indispensable role in policy formulation and
implementation. And who would have been responsible for the
enforcement of the 1918 act if Missouri had resisted? President
Wilson, of course, with the Supreme Court’s blessing.

631bid., 648.
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The significance of the U.S. president as the enforcer of U.N.
mandates is a natural outgrowth of his power as the enforcer of
chief for national mandates and long-standing international
norms. nation-states in international law require four condi-
tions: (1) there must be a people in the aggregate who live
together in a community; (2) there must be a country with a
recognized territory; (3) there must be a recognizable govern-
ment exercising authority; and (4) there must be a sovereign
“independent of any other earthly authority.”¢4 The juridical
logic of Missouri v. Holland complements these four conditions,
whereas the original constitutional order with its limitations on
the president and deference to the states does not. For example,
under the original American constitutional order there is not, in
the strict sense, “a people in the aggregate who live together in
a community.” There are, however, distinct peoples living in
state-based communities. Collectively the states form a national
community, of sorts. But each is governed by recognizable gov-
ernments exercising reserved and delegated powers within rec-
ognized jurisdictions. Neither the national nor the state sover-
eigns are completely independent of each other. Even the
arch-nationalist Chief Justice Salmon Chase remarked, “The
Constitution, in all its provisions, looks to an indestructible
Union, composed of indestructible states.”é5 Indestructible states
are not reducible to the status of administrative agents of the
national government, but exercise meaningful sovereignty over
designated areas of public policy.é6 According to Missouri v. Hol-
land, however, the demarcation between reserved state powers
and delegated national powers is circumstantially arbitrary, or
more precisely, ideological. Thus, the sovereignty of the states
over their purely internal affairs is not contingent upon the rule
of law, but upon the rule of national political expediency; espe-
cially when “a national interest of very nearly the first magni-
tude is involved,” as presumably was the case in protecting
Canadian migratory birds from Missouri duck hunters.

64These four conditions are a slight variation of those found in L. Oppen-
heim’s International Law: A Treatise, . H. Lauterpacht, ed., vol. 1 (New York:
David McKay, 1962), pp. 118-19.

65Texas v. White, 19 L.Ed. 227 (1869).

66" The powers not delegated to the United States by the Constitution, nor
prohibited by it to the states, are reserved to the states respectively, or to
the people” (Tenth Amendment to the Constitution of the United States).
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CIRCUMVENT THE CONGRESS

Significantly, the most state-based branch of the national
government, the Congress, can be bypassed by the president and
Supreme Court. The constitutional implications of Missouri v. Hol-
land were shortly thereafter expanded in U.S. v. Curtiss-Wright
(1936). At issue was the constitutionality of the law-making pow-
ers to the U.S. president and the separation of powers. Can the
president constitutionally make laws? If the law-making function
falls exclusively within the category of internal affairs, it would be
unconstitutional in the absence of congressional delegation of
such powers to the president.¢? However, if it falls within the
category of external affairs, the delegation of presidential law-
making powers is not open to successful constitutional chal-
lenge.¢¢ Grounding his majority opinion not in the “provisions
of the Constitution, but in the law of nations,” Justice Suther-
land ruled that “the investment of the federal government with
the powers of external sovereignty did not depend upon the
affirmative grants of the Constitution.”¢? The powers of exter-
nal sovereignty passed from the Crown, that is King George III,
to the government of the United States, and then onto the office
of the president of the United States.

Stemming from a twisted interpretation of American his-
tory, particularly the Declaration of Independence, Sutherland
maintained that the states never were independent or free and
that the American people existed only in the national aggregate.
Sutherland maintained that

Rulers come and go; governments end and forms of govern-
ments change; but sovereignty survives. A political society
cannot endure without a supreme will somewhere. Sover-
eignty is never held in suspense. When, therefore, the external
sovereignty of Great Britain in respect to the colonies ceased,
it immediately passed to the Union. . . . The Union existed
before the Constitution . . . [it] was the sole possessor of

67For example, in the Youngstown case, President Truman’s seizure of the
steel mills was declared to be unconstitutional due to Congress’s specific
refusal in the Taft-Hartley Act to yield such power to the president; see Jus-
tice Black’s court opinion in Youngstown Sheet & Tube Co. v. Sawyer (343 U.S.
579 [1952]).

6811.S. v. Curtiss-Wright, 299 U.5. (1936), 315-16.

691bid., 303.
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external sovereignty. . . . Otherwise, the United States is not
completely sovereign.70

But to make the U.S. completely sovereign, Justice Suther-
land had to rewrite a good portion of American political history
along the Hobbesean model of government. Once again, ideol-
ogy masquerading as explication of the U.S. Constitution.

But this was precisely the point! The U.S. was not designed
to be “completely” sovereign; nor was it designed to confer King
George-like powers on the president of the U.S. Nevertheless,
Missouri v. Holland and U.S. v. Curtiss-Wright constitutionally
sanction presidential tyranny, if the 1776 American revolution-
aries are to be believed and King George III was in possession of
tyrannical powers.”1

And one year after the Curtiss-Wright decision, the Court
took another step and freed the treaty-making powers of the
presidency from Senate ratification. In U.S. v. Belmont the Court
elevated international executive agreements to the same Article
VI “supreme law of the land” legal standing as treaties.”2

701hid., 302-03.
71See the Declaration of Independence and The Federalist Papers No. 1.

72U.S. v. Belmont, 301 UL.S. 324 (1937). The legislative response to this deci-
sion was headed by U.S. Senator John Bricker, a conservative Republican
from Ohio. Senator Bricker unsuccessfully proposed a series of constitu-
tional amendments, the last one in 1956. It stipulated:

Section 1. A provision of a treaty or other international agree-
ment not made in pursuance of this Constitution shall have no
force or effect. This section shall not apply to treaties made
prior to the effective date of this Constitution. Section 2. A
treaty or other international agreement shall have legislative
effect within the United States as a law thereof only through
legislation, except to the extent that the Senate shall provide
affirmatively, in its resolution advising and consenting to a
treaty, that the treaty shall have legislative effect. Section 3. An
international agreement other than a treaty shall have legisla-
tive effect within the United States as a law thereof only
through legislation valid in the absence of such an interna-
tional agreement. Section 4. On the question of advising and
consenting to a treaty, the vote shall be determined by yeas
and nays, and the names of the Senators voting for and
against shall be entered on the Journal of the Senate. (Duane
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Depending upon the circumstances, a president may make and
enforce laws, the reserved powers of the states notwithstanding.
When considering the mounting international commitments
and the attending interest group politics attached thereto, the
opportunities for domestic presidential tyranny are ripe.73

CONCLUSION

Quite frankly, the U.S. Supreme Court has failed and is fail-
ing in its constitutional responsibility to check the expansion of
presidential power to despotic limits. This failure is to be
expected. To be effective, the power to check the expansion must
be lodged with those who have the most to lose: the states. Nev-
ertheless, because the expansion has been and continues to be
incremental and at times barely discernible, the judicial federal-
ism bulwark against the growth of despotic national powers has
been effectively dismantled, and the American people effectively
socialized to the legitimacy and merits of that dismantlement.

As American jurisprudence is the mother’s milk of legit-
imizing the ever-expanding presidential power, the American
presidency is increasingly acquiring greater prerogative powers.
It is a certainty that American presidents, with their interna-
tional counterparts, will be increasingly responsible for the so-
called global interests of the human family. This does not bode
well for genuine community self-determination within the con-
text of the rule of law, either for states officially within the
United States or its imperial colonies. As Justice Story conceded,
it is the necessity of “uniformity” that justifies centralization.7+
Uniformity toward what objective is the open-ended question.

Tannanbaum, The Bricker Amendment Controversy: A Test Of Eisen-
hower’s Political Leadership [Ithaca, N.Y.: Cornell University Press,
19881}, p. 227)

73Could the case be made that presidential tyranny against non-Americans
has been actualized for some time? Consider President Clinton’s military
adventures in Iraq, Sudan, Pakistan, and Yugoslavia. By the stroke of his
presidential pen he has sent cruise missiles and sorties into civilian and mil-
itary targets; he can issue a naval blockade, trade sanctions, or deny “most
favored nations” status. An interesting question, but beyond the scope
here.

74Martin v. Hunter, 346.
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For Justice Story, it was the American empire; for contempo-
raries, both here and abroad, it is centralization toward the
human family—that is, the global empire legitimated and held
together by judicial decrees. There may soon be no room for indi-
vidual freedom and community self-determination within the
context of the “American” rule of law in the house that Justice
Story and other Supreme Court nationalists helped to construct.
Ironically, is it too far-fetched that the American nation may
face the fate of the Confederate South at the hands of some mod-
ern-day Lincoln progeny: compliance with international judicial
norms at the point of a bayonet? To dismiss, mock, or ignore the
question is to answer it.
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5
THE ELECTORAL COLLEGE AS
A RESTRAINT ON AMERICAN
DEMOCRACY: ITs EVOLUTION
FROM WASHINGTON TO JACKSON

RANDALL G. HOLCOMBE

hen the American colonies declared their independence
Wfrom Britain in 1776, the fundamental principle
underlying the new government they created was the
principle of liberty. To the Founders, liberty meant freedom from
government oppression, because at that time, government was
the primary threat to the liberty of individuals. The Declaration of
Independence contains a long list of grievances that the colonists
had against the King of England to document how King George
had infringed upon the liberty of the colonists, and those griev-
ances provided their justification for creating a new government,
independent of Britain. At that time, the concept of liberty was a
relatively new and truly revolutionary idea, and it provided the
fundamental principle for the design of the new American gov-
ernment. Two centuries later, the principle of liberty has been
replaced by the principle of democracy, and most Americans at the
end of the twentieth century surely would view the fundamental
principle of American government to be democracy, not liberty.
The modern principle of democracy holds that public policy
should be determined by the views of the nation’s citizens, as
aggregated through electoral and other political institutions. The
government should do what the people want. But the Founders
went to great lengths to insulate the activities of their new gov-
ernment from democratic pressures. One of the ways that they
tried to limit their government from democracy was by select-
ing the nation’s chief executive through the use of an electoral
college, rather than through direct democratic election. The elec-
toral college never worked as planned, however, and by 1828,
when Andrew Jackson was elected president, the method of
electing the president had almost completely metamorphized
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into the democratic system that still exists at the beginning of
the twenty-first century.

This metamorphosis of the electoral college mirrors changes
that have occurred more generally in American government
during its first two centuries. At its founding, American citizens
believed that their government was created to protect their lib-
erty, and the government was designed to be limited in scope.
The Constitution was written to protect the rights of individu-
als and limit the powers of government. In other words, it was
intended to preserve liberty. Not only did the Founders not
intend for public policy to be determined democratically, they
actively tried to design their new government to prevent public
policy from being directed by the demands of its citizens. They
recognized that liberty could be compromised by democracy,
and that the will of the majority had the potential to be just as
tyrannical as a king or dictator. Yet over the centuries, the prin-
ciple of liberty that the Founders fought for became less of a pri-
ority for American citizens, and the principle of democracy
became more significant. At the end of the twentieth century, the
term liberty had an almost quaint sound to it, while trying to
encourage the spread of American-style democracy around the
world had become a significant part of American foreign policy.

The Founders tried to prevent the formation of a democratic
government. It sounds almost anti-American to question the
principle of democracy, at least as the term democracy is under-
stood today. The electoral college was an important part of their
attempt to limit the influence of democracy on American govern-
ment. The evolution of the electoral college is, in one sense, only
a small part of the story of the transformation of the fundamen-
tal principle of American government from liberty to democracy.
Yet it is an important part of the story, because it was one of the
earliest manifestations of this transformation. Within a few
decades of the nation’s founding, one of the most significant
checks that the Founders tried to enact to control democracy had
been eliminated.

LiBERTY, DEMOCRACY, AND THE U.S. CONSTITUTION

The hundred years preceding the American Revolution saw a
major change in the way that people viewed the rights of individ-
uals and the relationships between citizens and their governments.

138



THE ELECTORAL COLLEGE AS A RESTRAINT ON AMERICAN DEMOCRACY

When Thomas Hobbes wrote Leviathan in 1651,! he argued that
without government, life would be a war of all against all, and
that to maintain an orderly society, people had to pledge their
allegiance to the sovereign, and to follow the sovereign’s rules.
The rules of the sovereign amounted to a social contract, Hobbes
argued, and the government was justified in killing those who
did not accept the sovereign’s rules. Only a few decades later,
John Locke, in his Second Treatise of Government,2 offered a radi-
cally different vision of the social contract. People did not get
their rights from government, as Hobbes suggested. Rather, peo-
ple naturally had rights, and it was the role of the government
to protect those natural rights. The social contract as Locke envi-
sioned it was an agreement among citizens to respect each oth-
ers’ rights, not a contract between the government and the peo-
ple, as Hobbes had described it. The government of the United
States was established to preserve this Lockean notion of rights.

The ideas of Locke and other European Enlightenment writ-
ers became popularized by the mass media. One prominent
example was a series of newspaper columns written in the Lon-
don Journal in the 1720s by John Trenchard and Thomas Gor-
don, using the pen name Cato. Cato’s letters were collected and
widely reprinted.3 These ideas found their way to the American
colonies, where newspaper columnists and pamphleteers incor-
porated this new concept of liberty into their writing, spreading
the idea of liberty to the general public and transforming the
way that citizens viewed their governments.4 The idea that gov-
ernments should serve their citizens, rather than the other way
around, was a radical new idea in the 1700s, but one that laid
the intellectual foundation for the American Revolution. The
Revolution was fought to secure the liberty of the new nation'’s
citizens, and the Founders firmly believed that the main threat
to liberty was the power of government. Thus, their challenge

1Thomas Hobbes, Leviathan (New York: E.P Dutton, [1651] 1950).
2John Locke, Two Treatises of Government (Cambridge: Cambridge Univer-
sity Press, [1690] 1967).

3John Trenchard and Thomas Gordon, Cato’s Letters, or, Essays on Liberty,
Civil and Religious, and Other Important Subjects (Indianapolis, Ind.: Liberty
Fund, 1995).

4For a discussion of the influence of pamphleteers on the ideas behind the
American Revolution, see Bernard Bailyn, The Ideological Origins of the Amer-
ican Revolution, enlarged ed. (Cambridge, Mass.: Belknap, 1992).
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was to create a government that had the power to protect the
liberty of its citizens but that was constrained from violating
those rights it was designed to protect.

The new nation’s first constitution was the Articles of Con-
federation, which were approved by the states in 1781. Under
the Articles, the United States was run by a unicameral legisla-
ture and had no executive or judicial branches of government. It
had no powers of direct taxation, but rather had to requisition
the state governments for funds. State governments had a sub-
stantial amount of control over the federal government under
the Articles. Following the philosophy of liberty, the Articles of
Confederation guaranteed the rights of Americans and strictly
limited the powers of the federal government.5 Indeed, by the
mid-1880s many of the Founders believed that the Articles too
severely limited the powers of the federal government, to the
extent that it had insufficient power to protect the liberty of its
citizens. Thus, in 1787 Congress called for a convention to
amend the Articles of Confederation in order to create a stronger
federal government. The result was the United States Constitu-
tion. The Constitution represented a major change in both the
structure of the federal government and in the powers of the
federal government. Still, it was designed to protect the liberty
of its citizens and to prevent decisions from being made demo-
cratically.

A limited amount of democratic decision-making is called
for in the Constitution, but only to undertake the enumerated
powers of the federal government. The government was deliber-
ately designed to be limited in scope. In the event of any remain-
Ing uncertainty, the Tenth Amendment to the Constitution—a
part of the original Bill of Rights that was ratified along with the
Constitution—reads, “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.” In short,
unless the Constitution says that the federal government can
undertake a certain activity, the Constitution prohibits the fed-
eral government from undertaking it. During the nineteenth

5A discussion of the provisions of the Articles of Confederation, and a com-
parison between government under the Articles and government under the
U.S. Constitution, is found in Randall G. Holcombe, “Constitutions as Con-
straints: A Case Study of Three American Constitutions,” Constitutional
Political Economy 2, no. 3 (Fall 1991): 303-28.
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century this idea was taken seriously, and Congress would rou-
tinely debate whether specific proposals were within the powers
enumerated by the Constitution. In the twentieth century the
idea increasingly fell by the wayside, and the limits of public
policy became determined by the popular opinion of the elec-
torate rather than by the limits specified in the Constitution.
Why this happened is well beyond the present scope¢; for pres-
ent purposes, the point is that the transformation of the elec-
toral college was an early step in the process.

The Constitution specifies that the government itself arrive
at decisions by a democratic process. Legislation must be
approved by both houses of Congress and then approved by the
president, for example. Presidential vetoes can be overridden by
a two-thirds vote, and a two-thirds vote is required to impeach
a president. Legislative and executive responsibilities are consti-
tutionally separated, and they remain separated as interpreted
by the Supreme Court at the end of the twentieth century. Thus,
even within the government, decisions are not simply made by
democratic voting. Rather, there are procedures and a division of
power that are established by the Constitution, and the powers
of government were intended to be limited only to those enu-
merated by the Constitution. The Constitution was designed
with democracy as a means to an end, as a tool of governmen-
tal decision-making. The Constitution was also designed with a
system of checks and balances so that the three branches of gov-
ernment would each check the power of the others as a method
of limiting the scope of governmental activity. The Founders
actively tried to prevent creating a government that would
undertake whatever actions met with a consensus of approval of
those who were in charge and actively tried to insulate the deci-
sions of those who were in charge from the demands of the cit-
izenry.

THE ELECTORATE AND THEIR GOVERNMENT

The notion of three branches of government, each with
roughly equal power, checking each other, is a part of the funda-
mental design of American government. At the end of the twen-
tieth century, Americans had the idea that their government

6] consider the issue in detail in my forthcoming book, From Liberty to
Democracy: The Transformation of American Government (Ann Arbor: Univer-
sity of Michigan Press, 2002).
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should be accountable to the electorate, but the Founders had
very different ideas, as is evident simply by looking at the design
of the Constitution. Consider each of the three branches.

The legislative branch was intended to be most accountable
to the electorate in the Founders’ design, because members of the
House of Representatives were chosen in popular elections. Sen-
ators, however, were originally chosen by their state legisla-
tures, and this system continued until 1913, when the Seven-
teenth Amendment to the Constitution was ratified, specifying
that senators were to be chosen by a direct vote of the electorate.
But for more than a century, and for more than half of the
nation’s history (as this is being written), senators were chosen
by their state legislatures, not by popular vote. The logic of that
system is straightforward. The House of Representatives already
represents the views of the nation’s citizens. To have a Senate
elected by those same citizens means that legislation must meet
the approval of two bodies who represent the same population
and the same interests. As the Founders designed it, legislation
had to meet the approval of the representatives of the citizens in
the House of Representatives, and the representatives of the state
governments in the Senate, which is a much more stringent
test.” The Seventeenth Amendment that mandated direct election
of senators was yet another step in the transformation of Amer-
ican government from liberty to democracy. In the Constitution
as originally written, senators were not democratically elected,
but were chosen by other government officials, and this deliber-
ately insulated senators from the democratic pressures of Amer-
ican citizens.

Thus, looking at the legislative branch of government, only
half of it was originally democratically elected by the citizens.
The other half was chosen by people in government. Further-
more, the Constitution did not specify who had the right to vote
for members of the House of Representatives. It said only that the
voters “shall have the Qualifications requisite for Electors of the
most numerous branch of the State Legislature.” The qualifications
for voting were determined by the states themselves and differed
from state to state, but the Constitution, as originally written,

7This logic of bicameralism is discussed in James M. Buchanan and Gordon
Tullock, The Calculus of Consent (Ann Arbor: University of Michigan Press,
1962).
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gave nobody the explicit right to vote in federal elections. Sev-
eral constitutional amendments have since changed that. People
had the right to vote in federal elections only if their states gave it
to them. In the original Constitution, democratic input by citizens
was very limited, even in the legislative branch of government.

The judicial branch of government is overseen by the
Supreme Court, and justices are still appointed by the president
and confirmed by Congress. There has never been any direct
accountability of Supreme Court justices to the electorate. Sim-
ilarly, the Constitution specified that the president would be
selected by an electoral college, or by the House of Representa-
tives if no candidate got votes from a majority of the electors.
The Constitution never has specified how a state’s electors are
chosen, and the Founders tried to insulate the election of the
president from popular democratic pressures, too.

Looking at the three branches of government as originally
designed by the Founders, only members of half of one branch
were to be chosen democratically. If each branch was designed to
have roughly equal power, as would have to be the case if the
branches were designed to check and balance each other, the fed-
eral government was designed to be only one-sixth democratic,
and even there, it allowed the states to determine who could vote
for members of the House of Representatives. Senators were
chosen by their state legislatures, the president was chosen by
an electoral college, and Supreme Court justices were appointed
by the president. The government was not designed to be dem-
ocratic, and the Founders had no intention of allowing citizens
to directly select the individuals who ran the government.
Rather, various mechanisms were established for selecting fed-
eral officials such that no faction would be able to maintain con-
trol over who would hold positions of power. The electoral col-
lege was one of those mechanisms designed to prevent the
government from becoming democratic.

THE ELECTORAL COLLEGE

The Constitution was designed so a group of highly quali-
fied experts would be designated to select the president and vice
president. Article 11, Section 1, states,

Each State shall appoint, in such a Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
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Number of Senators and Representatives to which the State
may be entitled in the Congress; but no Senator or Represen-
tative, or Person holding an Office of Trust or Profit under the
United States, shall be appointed as an Elector.

Constitutional amendments have changed some aspects of the
process by which the president is elected, but this provision
remains unchanged.

It is apparent from the wording of this provision of the Con-
stitution that the Founders did not intend for electors to be dem-
ocratically elected (although they did not rule out the possibil-
ity) and is even more apparent that however the electors were
chosen, they did not intend the method of choice to dictate how
the electors would cast their ballots. Otherwise, why would the
Constitution rule out federal officials as electors? Article II, Sec-
tion 1 of the Constitution continues, “The Electors shall meet in
their respective States, and vote by Ballot for two Persons, of
whom one at least shall not be an Inhabitant of the same State
with themselves.” The person receiving the most votes would
then become president if that person received votes from a
majority of the electors, and the person with the second-highest
number of votes would become vice president. This provision
was changed slightly by the Twelfth Amendment in 1804 so
that the president and vice president were voted on separately,
but the electoral college system remained essentially unchanged
otherwise. The Constitution has never bound electors to vote for
specific candidates, and the Constitution makes it clear that the
Founders envisioned electors using their discretion to select the can-
didates they viewed as best-qualified. That system remains intact
at the beginning of the twenty-first century, and even though elec-
tors are associated with specific candidates, it has not been uncom-
mon for an occasional elector to break ranks and vote for someone
other than the candidate chosen by the state’s voters.8

In practice, most presidents have won election by receiving
a majority of the electoral votes, but at the time the Constitu-
tion was written, the Founders anticipated that in most cases no
candidate would receive votes from a majority of the electors.?

8For example, in 1972, 1976, and 1988 clectors cast votes for candidates
other than those chosen by the voters of their states.

9Forrest McDonald, The American Presidency (Lawrence: University Press of
Kansas, 1994), pp. 177-78, discusses this aspect of the Constitution.
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The Founders reasoned that most electors would prefer candi-
dates from their own states, so the typical elector would vote for
one candidate from his own state and a candidate from another
state, following the constitutional requirement, and it would be
unlikely that voting along state lines would produce any candi-
date with a majority of votes. This state bias is reinforced by the
fact that these electors are constitutionally charged to meet in
their states and then forward their votes to the president of the
Senate to be counted. There is much less of an opportunity for
consensus under this system than if the electors from all of the
states gathered together in a common location, making it even
more likely that no candidate would receive a majority.

Today, it is common for people to conjecture that electors
were to meet in their own states rather than gather in a central
location because transportation was much more difficult then.
Yet it is apparent that the system of having electors meet in their
own states rather than all together as one group serves another
purpose: It makes it more difficult for the electoral college to
arrive at a consensus when there is in fact no consensus candi-
date. Article II, Section 1 of the Constitution specifies that “if no
Person [has] a Majority, then from the five highest on the List
the said House shall in like Manner chuse [sic] the president.”
The Founders envisioned that in most cases no candidate would
end up receiving votes from a majority of the electors, so the
president would end up being chosen by the House of Represen-
tatives from the list of the five top electoral-vote recipients.

As it has evolved, the actual practice of electing a president
is quite different from the way that the Founders intended. The
Founders intended electoral votes to be cast by electors who
would be more knowledgeable than the general public, rather
than by popular mandate, and the Founders envisioned that in
most cases the final decision would be made by the House of
Representatives rather than the electors anyway. Furthermore,
there was no indication that the number of electoral votes actu-
ally received should carry any weight besides creating a list of
the top five candidates. The House could then use its discretion
to determine who on that list would make the best president.
Quite clearly, the process was not intended to be democratic,
although it has evolved that way despite the fact that the con-
stitutional provisions for selecting a president remain essentially
unchanged. As specified in the Constitution, the election process
should resemble the way that a search committee might serve to
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locate a high-ranking corporate (or government, or academic)
administrator. The committee, like the electoral college, would
develop a list of candidates, and the CEO (or bureau chief, or uni-
versity president) would then select his or her most preferred
candidate from the list. As it actually has evolved, this multi-
step process has been set aside in favor of popular elections.

The electoral college system envisioned by the Founders was
designed to select a chief executive for the nation from a candi-
date pool composed of an elite group. Successful candidates
would have to be well-known and viewed as highly qualified in
many states to get enough electoral votes to make the final list
and would have to have enough respect from within the House
of Representatives to be chosen from a list of five finalists. Those
involved in the selection process would be an elite group of
Americans, and the process was engineered in order to produce
a president who came from the upper echelons of the American
elite. The process was not intended to be democratic.

THE SELECTION OF PRESIDENTIAL ELECTORS

The current selection of electors is by a restricted general
ticket, which allows voters only to vote for a bloc of electors
who represent a specific candidate, but this method of election
was not well-established until at least three decades after presi-
dential elections began. The most common method for selecting
electors early in the nation’s history was to have state legisla-
tures do it. In the first presidential election, only two states,
Pennsylvania and Maryland, used general-ticket elections to
select their presidential electors. In the second presidential elec-
tion in 1792, there were fifteen states, and three used general-
ticket elections, ten chose their electors in the state legislature,
and two had district elections for electors. In the election of
1800, which elected Thomas Jefferson for his first term, there
were sixteen states, and only one used general-ticket election
while ten had their state legislatures choose their electors.

The selection of electors by state legislatures remained com-
mon through 1820, when James Monroe was elected to his sec-
ond term of office. In that election, nine out of twenty-four states
chose their electors in the state legislature, while eight used gen-
eral-ticket elections. After 1820 the selection of electors through
general ticket elections became rapidly more common. In 1824,
twelve of the twenty-four states used general-ticket elections, and
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only six selected electors in their state legislatures. By 1828, eight-
een of twenty-four states used general-ticket elections and only
two chose electors in the legislature, and by 1832, only South
Carolina chose their electors in the legislature; one state had dis-
trict elections; and the other twenty-two used general-ticket elec-
tions. In 1836 all states but South Carolina used general-ticket
elections. South Carolinians did not vote directly for their electors
until after the Civil War.10

The movement toward democratic elections for president in
the nation’s early history is striking. States used a variety of
methods for selecting their electors, but through 1820, the most
common method of selecting electors was through the state leg-
islature, without direct voting. By 1832, just twelve years later,
direct voting was used almost nationwide. The design of the
Constitution makes it apparent that the Founders did not intend
to have the president elected by direct vote, but they left it up to
the states to determine exactly how presidential electors would
be chosen. The result was that, despite the retention of the elec-
toral college, the president is effectively chosen by direct vote
and has been since the 1820s. The movement toward the demo-
cratic election of the president also corresponds with a more
democratic notion of the office itself, beginning in the 1820s.

THE ELITE PRESIDENCY: 1789-1829

When the office of the president was being designed by the
Founders at the Constitutional Convention, one factor underly-
ing the discussion was the assumption that George Washington
would be elected the first president. Washington, revered today,
also commanded a huge amount of respect after the revolution,
and the office was designed in part with the thought that Wash-
ington would set the precedent for the details of the office that
were left out of the Constitution.!! Design of the government
would have been more difficult, and might have proceeded along
different lines, had there not been such an obvious and popular
candidate to become the first president.

The Founders were wary of the potential for tyranny that
majorities could exert in a democratic government and tried to

10Data on the methods of selecting electors is from Historical Statistics of
the United States, Colonial Times to 1970 (Washington, D.C.: Bureau of the
Census, 1975), p. 1071.

113ee McDonald, The American Presidency, pp. 5, 143, and chap. 9.
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guard against the exploitation of a minority by a majority in
several ways. The role of democratic decision-making was
severely limited both by insulating the new government from
direct voting and by constitutionally limiting the scope of the
government. In addition, the Founders wanted to guard against
the emergence of factions to prevent citizens from viewing their
interests as being represented by one group of political candi-
dates rather than another. Especially with regard to the presi-
dency, the system was designed to select the most qualified indi-
vidual to head the executive branch of government, rather than
to select a candidate who represented some citizens more than
others.

The Constitution makes no reference to political parties, and
the methods of selecting federal officials were designed to pre-
vent them from playing a major role. Modern sources tend to
cite party affiliations for all past presidents, but political parties
in the modern sense did not assume any importance in presi-
dential elections until 1828, when Andrew Jackson was elected.
Candidates for the office came from a political elite, and because
of widespread selection of electors by state legislatures, candi-
dates needed to win the support of others in the political elite in
order to win the office. Despite the rapid emergence of factions
in American government, prior to 1828 parties did not cam-
paign for presidential candidates.

George Washington and John Adams, the first two presi-
dents, are associated with the Federalist Party, a distinction
which became crucial during Adams’s term as president. Wash-
ington remained unchallenged as head of state during his two
terms as president and had a solid enough following that his vice
president, John Adams, was elected president when Washington
chose not to serve a third term. But while Washington was not
seriously challenged during his two elections, Adams won his
election by a margin of only two electoral votes over Thomas
Jefferson, a member of the Democratic-Republican Party, who
then, following the rules of the original Constitution, became
vice president.

By the time of Adams'’s election in 1796, there had developed
some serious philosophical differences regarding the way that
the federal government should evolve. At the center of much of
the controversy was Alexander Hamilton, Washington's secretary
of the Treasury. Hamilton served as much more than just the sec-
retary of the Treasury during Washington’s administration;
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indeed, one historian referred to him as effectively being the
“prime minister,” partly because the Treasury Department was
so large compared to the rest of the government at that time,
and partly because Hamilton took it upon himself to strengthen
the position of the federal government whenever the opportu-
nity presented itself.12 One of the issues that created a consider-
able amount of controversy was the creation of the first Bank of
the United States as a federally chartered corporation. As Trea-
sury secretary, this was Hamilton's project, but among its sig-
nificant opponents were James Madison and Thomas Jefferson.
Despite opposition, in 1791 the first Bank of the United States
was given a twenty-year charter.

The Bank of the United States was but a part of Hamilton's
broader vision of the role of the United States government. At
the Constitutional Convention, Hamilton had argued that all
communities can be divided into the few who are rich and well-
born, and the remaining mass of people. Their interests are often
at odds, but the masses are seldom good judges of what is right.
Thus, Hamilton wanted a Constitution that would ensure the
“rich and well-born their distinct, permanent share in the gov-
ernment.”13 As secretary of Treasury, he tried to design a gov-
ernment that would protect and promote industry. Hamilton’s
“Report on Manufactures,” written while he was secretary of
Treasury, promoted government policy that encouraged govern-
ment protection of industry, and Hamilton advocated an internal
improvements program that would spend enough to maintain
the national debt. Hamilton viewed the debt as creating a tie
among the interests of financial groups, businesses, and creditors
with the federal government. “A national debt, if not excessive,
will be to us a national blessing,” Hamilton said.14

James Madison, who had strongly opposed parties and fac-
tions in The Federalist Papers No. 10, revised his opinion as a

12McDonald, The American Presidency, p. 230, refers to Hamilton as “prime
minister” (quotations in the original), and discusses Hamilton'’s role in the
Washington administration at greater length in pp. 225-43.

13Quoted from Arthur M. Schlesinger, Jr., The Age of Jackson (Boston: Lit-
tle, Brown, 1945), p. 10. Schlesinger writes, “The rock on which Alexan-
der Hamilton built his church was the deep-seated conviction that society
would be governed best by an aristocracy, and that an aristocracy was
based most properly and enduringly on property” (p. 12).

14bid., p. 11.
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reaction to the Hamiltonian expansion of the scope of govern-
ment and, along with Thomas Jefferson created the Democratic-
Republican Party to try to counter the growing power of the
federal government that they viewed was occurring in the
Washington administration. After Washington stepped down,
his vice president, John Adams, was elected president in a close
election. Thomas Jefferson’s electoral vote total was almost
equal to that of Adams’s, and he was able to create an unpleas-
ant political environment for Adams, who was the first one-
term president and was unseated by Jefferson in the election of
1800. The problems created by having a president and vice pres-
ident from different parties laid the foundation for the Twelfth
Amendment, which created separate electoral balloting for the
offices of president and vice president.

Jefferson’s two terms were followed by his fellow Democra-
tic-Republicans, Madison and Monroe. While their political
alignments originally arose in opposition to Hamilton’s vision of
a United States government that would promote elite commer-
cial and business interests, their policies drifted toward Hamil-
ton’s. Interestingly enough, despite Madison’s leadership in the
opposition to the First Bank of the United States, whose charter
ran out in 1811, the Second Bank of the United States was char-
tered in 1816, also for twenty years, during Madison’s presi-
dency. Madison had decided that a nationally chartered bank was
not such a bad idea after all. As Arthur Schlesinger, Jr., noted,

The approval of the Second Bank of the United States in 1816
by the man who twenty-five years before had been the ablest
opponent of the First Bank was an appropriate commentary
on the breakdown of the Jeffersonian idyl.15

What appeared to be a fissure between factions that created
the Democratic—Republican Party in hindsight did not result in a
great division, especially in comparison to the political divisions
that would appear within a few decades.

The first six presidents were members of America’s political
elite, chosen by America’s political elite. After a close election for
his first term, Jefferson received 162 out of 176 electoral votes to
win his second term in the first election where the vice president
was selected from a separate ballot. Madison and Monroe, the

I5Ibid., p. 19.
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fourth and fifth presidents, each won two terms in office with
electoral landslides, making the elite nature of the office uncon-
troversial. Outside of George Washington, Monroe might lay
claim to the title of the least partisan of all American presi-
dents.1¢ But controversy erupted in the election of 1824, when
John Quincy Adams was selected by the House of Representa-
tives to be the nation’s sixth president.

Four candidates received electoral voters for president in
1824. Andrew Jackson received the highest number of electoral
votes with 99, followed by John Quincy Adams with 84,
William H. Crawford with 41, and Henry Clay with 37. Because
no candidate had a majority, following the rules modified by the
Twelfth Amendment, the House of Representatives was to
choose the president from the top three vote recipients. Rather
than choose Jackson, a war hero but a political outsider, the
House chose Adams, the son of the nation’s second president and
a member of the political elite. Adams’s election followed the
rules, but Jackson’s supporters were outraged by the choice,
believing that Adams was chosen only because of a “corrupt
bargain” between Adams and Henry Clay in which Clay was
appointed secretary of state in exchange for Clay’s support of
Adams’s candidacy.

THE ELECTORAL COLLEGE BEFORE JACKSON’S PRESIDENCY

The history of the election of 1824 tends to emphasize the
collusion between John Quincy Adams and Henry Clay that
eventually delivered Adams the presidency. But a neglected
underlying factor in the historical controversy was the evolu-
tion of the electoral college in the nation’s first few decades.
Adams’s election followed the constitutional rules exactly, and
even followed the intent of the Founders. No candidate received
votes from a majority of the electors, so the House was to select
the candidate it preferred, which it did. Neither the Founders
nor the Constitution intended to give any preference to the top
electoral vote-getter or to take into account the number of
electoral votes each candidate received. And even if they had,
the electoral vote counts of Adams and Jackson were very close

16This is the evaluation of Ralph Ketcham, Presidents Above Party: The First
American Presidency, 1789-1829 (Chapel Hill: University of North Carolina
Press, 1984), p. 124.
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anyway. Members of the House simply undertook their consti-
tutional responsibility to choose a president following exactly
the constitutional rules and the intentions of the Founders. So
why were Jackson’s supporters so upset? They were upset
because the actual practice of presidential elections had deviated
significantly from the Founders’ intent in the decades preceding
the 1824 election, and if the actual practice at the time had been
followed, rather than the literal rules of the Constitution, Jack-
son’s supporters believed that he would have been elected presi-
dent.

The Founders intended for the electoral college to be com-
posed of knowledgeable electors, as a kind of search committee
to forward a list of the top candidates for the presidency to the
House, which would then choose the president except in cases
where there was a consensus among electors. But the system
had never worked that way. John Quincy Adams was the first
president who did not receive an electoral majority, meaning
that the nation had selected presidents for more than three
decades without ever having a president selected in the House.
Over those decades, the methods that states used to select their
electors had changed so that rather than having state legisla-
tures choose them, they were chosen by the electorate directly.
Furthermore, electors represented specific candidates instead of
being chosen for their ability to select good candidates. Thus, in
effect, there was popular voting for president despite the process
specified in the Constitution, and if the president was in fact
elected by popular vote, Jackson's supporters believed that he
should have been selected as president in 1824.

Another factor was that after the election of 1800, when
Jefferson narrowly edged out Adams, there was not a close elec-
tion again until 1824, and with nearly a quarter of a century of
consensus choices, Americans became accustomed to the idea
that the popular vote-winner became president. When almost all
states had adopted general-ticket voting for electors, the notion
that the nation’s chief executive was chosen by popular vote
was reinforced. The Constitution has always specified, and still
specifies, that the presidential electors cast votes for president.
Despite what the document says, and despite what the Founders
intended, by 1824 the nation had gone to popular voting for
president. Jackson’s supporters felt cheated because Jackson was
denied the presidency despite the fact that he got the most votes.
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THE FORMATION OF THE DEMOCRATIC PARTY

The dissatisfaction of Jackson’s supporters was consistent
with the increasing democratization of American government.
Presidential elections were increasingly being decided by popular
vote, with the big transition occurring in the 1820s. In the elec-
tion of 1820, nine states still chose their electors in their state
legislatures, but by 1824, when John Quincy Adams was
elected, only six did. In 1828, when Andrew Jackson unseated
Adams to become president, only two states had their legisla-
tures choose their electors. The increasingly democratic election
methods came along with the formation of the Democratic
Party, which was organized for the specific purpose of electing
Andrew Jackson to the presidency. Jackson’s supporters, led by
Martin Van Buren, formed the Democratic Party after the elec-
tion of 1824 to ensure that, in the next election, Jackson would
get a majority of the electoral votes and so could not be denied
the presidency by an elitist House of Representatives.

Van Buren'’s efforts would undoubtedly have gone in a dif-
ferent direction had the electoral college actually functioned as
the Founders intended. The formation of a political party to get
popular support made a great deal of sense under the new sys-
tem in which the president was chosen by popular vote but
would have made no sense a few decades before, when most
electors were chosen by their state legislatures. The formation of
the Democratic Party was a significant event in American poli-
tics, but the party was formed only because of the transforma-
tion of the electoral college.

Van Buren'’s efforts to form the Democratic Party began even
before John Quincy Adams was inaugurated as president.
Although Adams’s bargain to appoint Clay as secretary of state
seemed reasonable to Adams, and there was no doubt that Clay
was eminently qualified, Van Buren was quick to paint Adams
as undertaking partisan activity. In contrast to presidents over
the previous two decades, Adams had a very narrow base of
political support, which in itself created political opposition and
enhanced the appearance of factionalism. Adams could only
appeal to his supporters in order to accomplish anything while
in office, enhancing the appearance of governance by a political
elite. Although the “corrupt bargain” between Adams and Clay
gave Adams the immediate reward of the presidency, it also ini-
tiated the process that unseated him four years later, gave rise to
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the party system that has dominated American politics since,
and greatly accelerated the movement of the United States
toward democracy as its fundamental principle.!?

Well-defined factions had existed within American govern-
ment for decades. It was in George Washington’s administra-
tion, after all, that Jefferson and Madison had begun their polit-
ical party to oppose what they viewed as an unwarranted
expansion of government power. In contrast to the elitist notion
of party that had characterized American politics and that had
placed John Quincy Adams in the White House, Van Buren
began to promote a new and more positive view of political par-
ties. Van Buren’s idea was that “Parties should be democratic
associations, run by the majority of the membership.”18

Van Buren was well aware of the American tradition oppos-
ing political parties, tracing its origins back through The Federal-
ist Papers No. 10, and supported in word by all six of the first
presidents but Van Buren, a senator from New York, perceived
legitimate political differences among politicians that could be
expressed along party lines. More significantly, he viewed the
opposition of incumbents to organized parties as support for the
continuance of political dominance by America’s aristocratic
elite. Without organized opposition, the elite could continue to
dominate American government indefinitely. Parties served the
legitimate interest of organizing political opposition, resisting
the concentration of power in an elite group and providing a
broader representation of the political views of most Americans.

Van Buren did not misperceive the role that his new Demo-
cratic Party would play. Indeed, the Founders tried to insulate
the federal government from democratic control for what they
believed were good reasons and had no notion that the president
would be chosen by the popular vote of American citizens. Yet
the Democratic Party had formed to do just that. The efforts of
Van Buren and the Democrats were an unqualified success, and
Jackson won the presidency in 1828, defeating the incumbent
president by an electoral total of 178 to 83. The modern party

17Robert V. Remini, The Legacy of Andrew Jackson (Baton Rouge: Louisiana
State University Press, 1988), p. 14.

18Quoted from Ketcham, Presidents Above Party, p. 141.
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system was born, as both the Democrats and their opponents rec-
ognized that after Jackson's election, a party organization would
be necessary to win the presidency. After Jackson's two terms as
president, Van Buren was elected president for one term and was
unseated by his Whig challenger William Henry Harrison in
1840. The American two-party system has evolved since then,
but fundamentally it has not changed.

JACKSONIAN POLICY

Jackson campaigned for the presidency based on a platform
of liberty. Jackson viewed himself as following a Jeffersonian
tradition, both in opposing the status quo of the previous admin-
istration and of trying to limit the powers of the federal gov-
ernment and loosen the grip of the political elite over American
government. The federal government remained relatively limited
in scope, but under Jackson’s predecessors its power had been
slowly but steadily growing and was controlled by elites, allow-
ing the broader population little say in the operation of their
government. Jackson wanted to limit the powers of the federal
government, and he believed that the way to do so was to move
from government by elites to government by democracy. The
Founders had intended for the federal government to be con-
trolled by elites rather than responding to the masses, placing
Jackson’s populist ideas at odds with his predecessors, but the
Founders just as clearly intended for the federal government to
be strictly limited in scope, making Jackson’s ideas in this area
more in harmony with the Founders.

One of the most visible issues that Jackson pursued was the
Second Bank of the United States, which he opposed as an insti-
tution that centralized power and shackled the growth of the
American economy. Jackson believed that the policies of the Sec-
ond Bank perpetuated monopoly in the banking industry, giv-
ing privilege to the few at the expense of the many. Despite an
attempt by Congress to extend the bank’s charter, Jackson was
able to veto the bank, and it passed out of existence in 1836, the
last year of Jackson’s second term.?® Jackson’s philosophy of

19Schlesinger, The Age of Jackson, pp. 74-114, discusses Jackson's battle
with those who supported the Second Bank in detail. Robert V. Remini, The
Life of Andrew Jackson (New York: Harper and Row, 1988), p. 143, notes
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government came from a group of successful businessmen who
pushed laissez-faire ideas.20 While monopolistic business prac-
tices could prove harmful, the Jacksonians, following Adam
Smith, believed that government was more often the source of
monopolistic business practices than the solution.2! Rather than
try to get the government involved in the economy, Jackson
attempted to pull back, in the case of the Second Bank and in the
case of government regulation and support of the economy
more generally.

Jackson wanted to dilute the economic power wielded by
America’s business elite, and he viewed that much of that power
was driven by government policy, including policies of incorpo-
ration. In Jackson’s day, banks were the corporations that
wielded the most economic power, and Jackson wanted to elim-
inate bank notes and move to a system of hard money to
remove some of the power of banks. Banks were only a part of
the incorporation problem, however. Often, corporate charters
were granted for projects that conveyed some monopoly power,
such as the building of toll roads and bridges, and Jackson
wanted to extend the ability to incorporate so that anybody
would be allowed to create a corporation following general laws,
rather than having to specifically be granted a corporate charter.
General incorporation laws at the state level, following the Jack-
sonian idea, began to spread prior to the War Between the States,
and became universal after the war. Corporate forms of business
are so common today that it is difficult to imagine business
without it, but the modern corporate form is “a direct legacy
from Jacksonian democracy.”22

that Jackson, along with many others, viewed that corruption within the
Second Bank was responsible for initiating the panic of 1819 and the
resulting economic collapse.

20Jackson'’s advice often came from a group of “counsellors” who were
paid well by the federal government, but were not officially appointed to
cabinet positions, thus giving rise to the term Kitchen Cabinet. See Marquis
James, Andrew Jackson: Portrait of a President (New York: Grosset and Dun-
lap, 1937), p. 191.

215chlesinger, The Age of Jackson, pp. 314~17, notes the influence of Adam
Smith’s The Wealth of Nations on the Jacksonian philosophy.

225chlesinger, The Age of Jackson, p. 337.
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Another important issue was the federal funding of internal
improvements. Jackson was against it, not just as a matter of
policy, but as a Constitutional issue. Jackson saw no allowance
within the Constitution for the federal government to engage in
public works and believed that if the people wanted the govern-
ment involved, they should either petition their state govern-
ments to undertake the projects they desired or amend the Con-
stitution.2? This was an issue in which Jackson stood in stark
contrast with John Quincy Adams, who in his first State of the
Union address proposed a stunning array of public works,
including roads and canals, a national university, and federal
support for the exploration of the western territories.24 These
activities should be undertaken for the good of the nation,
regardless of popular opinion, Adams argued. Adams inadver-
tently gave Jackson two issues that clearly differentiated the
two and created a clear contrast for the presidential election of
1828. The first issue was directly related to the federal govern-
ment’s involvement in public works, but the second larger issue
was the role of popular opinion as a check on government
power.

Jackson’s first major move against public works was his
Maysville veto in 1828, against a bill that would have provided
federal funding for a road that was to be entirely within Ken-
tucky. The bill's supporters argued that the road would be an
important link in the federal transportation system, but Jackson
viewed this argument as irrelevant. The federal government had
no constitutional authority to finance internal improvements,
whether or not they were national in character, Jackson
argued.?s

Jackson also believed that the courts, and the law itself, were
too 1naccessible to most citizens, and the favored codification
and simplification of law to remove some of the power of the
courts.26 Jackson would not have prevented the courts from
interpreting the law, but the believed the Supreme Court was
substantially overstepping its constitutional bounds whenever it

23Remini, The Legacy of Andrew Jackson, p. 11.
24Remini, The Life of Andrew Jackson, p. 159.

25ponald B. Cole, The Presidency of Andrew Jackson (Lawrence: University
Press of Kansas, 1993), pp. 63-65.

265chlesinger, The Age of Jackson, pp. 329-31.
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attempted to divine the true meaning of ambiguous parts of the
Constitution.?? To do so made the actions of the other branches
of government subordinate to the interpretations of the judici-
ary, which was contrary to Jackson’s vision of the Constitu-
tion’s design.

In contrast to Alexander Hamilton’s view, Jackson opposed
the national debt and by 1835 had retired it entirely, an accom-
plishment in which he took pride.28 He also wanted the federal
government to give up its ownership of public lands.2? Jackson
claimed to be a Jeffersonian Republican, committed to the idea of
limited government and determined to turn around what he
viewed as the expansion of federal government power under his
predecessors. His policies were consistently laissez-faire, and he
left his mark on the nation by successfully limiting the scope of
government in many ways. At the same time, Jackson viewed
the federal government as a necessary check on the power of
state governments and believed that this balance was necessary
to preserve liberty.30 When South Carolina threatened secession
in 1833, Jackson made it perfectly clear that he would use mil-
itary force if necessary to preserve the Union, setting a precedent
upon which Lincoln called less than three decades later.3!

In most respects, Jackson'’s ideas on public policy were very
libertarian, recalling the Founders’ own ideas that the purpose of
the federal government was to preserve the liberty of its citizens.
He was opposed to federal involvement in public works, in
banking and monetary policy, and in giving privileges such as
corporate charters to some that were not available to all, and he
was opposed to the public debt. But he believed that the federal
government was essential to further this goal, so he opposed
state nullification of federal laws and opposed the secession of
states from the Union. He was also opposed to governance by a
privileged elite, and believed that the population as a whole should

275ee William Graham Sumner, Andrew Jackson (Boston: Houghton, Mif-
flin, 1899}, pp. 218-19, and Remini, The Life of Andrew Jackson, pp. 305-06.

281bid., p. 295.
29sumner, Andrew Jackson, pp. 229-36.

301bid., pp. 246-64, discusses the nullification issue in detail. Some South-
ern states wanted to establish their power to nullify federal laws, to which
Jackson strenuously objected.

31Remini, The Life of Andrew Jackson, pp. 244-51.
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have more control over their government, as a check on the
power of the elite.

JACKSONIAN DEMOCRACY

The public policy positions taken by Jackson were consis-
tently aimed at the goal of reducing the scope and power of the
federal government, but in addition to these policy ends, Jack-
son also believed in democracy as a means to control the federal
government. The top officials in the government should be
elected directly, Jackson believed, including senators and the pres-
ident, in order to make them more accountable to the people, and
once elected, they should heed the wishes of the electorate.
Because popular election would give voters a direct method of
removing from office officials who did not further the will of the
electorate, popular elections would create an incentive structure
that would hold elected officials more accountable to the
demands of the voters. Through democracy, Jackson wanted to
remove the federal government from the control of the political
elite that had overseen it since the approval of the new Constitu-
tion. As it happens, his ideas on democracy have had a more last-
ing impact on the nation than his Jeffersonian ideas of limited
government.

As an outsider, a war hero, and a person who had worked
his way up to national prominence rather than having been
born into privilege, Jackson found a sympathetic audience in the
electorate. As one historian put it,

it was much in Jackson’s favor that he was an ignorant man,
fully as devoid as the average citizen could be of all the train-
ing, through books or practice, which had theretofore been
commonly regarded as constituting the odious superior qual-
ifications of a detestable upper class.32

In short, Jackson's ideas were not the product of thoughtful
scholarship and an in-depth understanding of political theory, but
rather were a reaction to his perception that a government estab-
lished to protect the liberty of its citizens had been accumulating
power in the hands of a political elite. Democracy was the mech-
anism Jackson favored for redistributing power away from this
elite and returning it to the people.

32John T. Morse, Jr., p. viii, in the introduction to Sumner, Andrew Jackson.
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What Jackson did not anticipate was that by making gov-
ernment officials more accountable to the general public, they
would be more inclined to make decisions that pandered to pop-
ular opinion rather than sticking to the guidelines of the Con-
stitution. The Founders had good reason for trying to insulate
the actions of the federal government from the demands of pop-
ular opinion, but Jackson wanted to remove that insulation,
making the federal government more accountable to the elec-
torate. Jackson was successful, and his most lasting legacy is
that he made the federal government more democratic and thus
more oriented toward satisfying the demands of the voters than
protecting their liberty. Of course, Jackson would not have been
able to do so had the electoral college functioned as the Founders
originally envisioned. Given the changes in presidential elections
that occurred prior to 1828, it was inevitable that somebody
would come along who would mobilize popular opinion, and
that person happened to be Andrew Jackson. But Jacksonian
democracy was as much a product of the evolution of the elec-
toral college as it was of Jackson himself.

THE TwoO-PARTY SYSTEM

The creation of the Democratic Party directly led to the cre-
ation of America’s two-party system. With the Democrats
explicitly organized to get their candidate into the White House,
any opposing candidate would need a similar organization in
order to mount a plausible opposition. Thus, the Whig Party
developed a similar organization in order to mount an opposi~
tion to the Democrats. Eventually they succeeded. Jackson was
a very popular president, and after he served two terms, Demo-
cratic nominee Martin Van Buren, who had been instrumental
in forming the party, was elected to the presidency. Van Buren
proved less popular than Jackson, however, and served only one
term before being displaced by Whig William Henry Harrison.
Thus, the two-party system was born.

The American electoral system naturally lends itself to two
parties, but no more. Politicians tend to be viewed as being
somewhere on a political spectrum from left to right, and vot-
ers tend to favor the candidate that is closest to their own views
on that left-right continuum. Thus, in the typical election one
candidate gains most of the votes of the people on the right
while the other gets most of the votes of the people on the left.
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In order to win, the candidate must get the votes of people in the
middle, and this causes most successful candidates to pull their
platforms toward the center of the political spectrum. If a third
party were to arise and gain strength, it would tend to take
votes from one or the other party, making two of the three par-
ties unviable. They would either have to merge or one would
fade away, perhaps after adopting some of the views of the
party it was closest to. This idea is well-established as a part of
political theory, and the reason for bringing it up here is to show
how the emergence of the Democratic Party coupled with the
quick transformation of the presidential election system into a
winner-take-all popular vote contest inevitably, and rapidly, led
to the creation of a two-party system.33

The Constitution says nothing about political parties, and
the Founders did not anticipate that they would play a major
role in presidential elections. However, the nation has had a two-
party system since the creation of Jackson’s Democratic Party.
The Whigs were the first challengers to the Democrats, but once
the Republicans gained strength, the Whig Party disappeared,
maintaining the two-party system. This would not have hap-
pened without the creation of the Democratic Party to elect
Jackson, but perhaps it was inevitable that the two-party sys-
tem would emerge eventually once the Founder’s vision of the
electoral college was phased out in favor of popular voting for
electors. Because of that, organized presidential campaigns to
gain popular support could pay big dividends in a way that
would not be possible if the electoral college had actually func-
tioned as a group of well-informed electors who would forward
a slate of candidates to the House for final selection.

Thus, the transformation of the electoral college directly led to
the creation of the modern two-party system.34 Had the system
worked as the Founders originally envisioned, states rather than

33See Anthony Downs, An Economic Theory of Democracy (New York: Harper
and Row, 1957), for a frequently cited exposition of these ideas.

341t is perhaps worth remarking that the reason other nations can support
more than two parties (Germany is a good example) is because parties are
elected to their legislatures in proportion to the votes the parties get. Thus,
in Germany, a party that gets 20 percent of the votes gets 20 percent of the
seats. In the United States, a candidate who gets 20 percent of the votes gets
defeated.
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political parties would have been the nucleus of political sup-
port. There would have been room for more political parties, on
the one hand, but on the other hand, parties would have served
a much smaller purpose in presidential elections. If the electoral
college was composed of a group of people who knew the can-
didates and could judge their strengths and weaknesses person-
ally, party affiliation would have been secondary to the political
views and personal qualities of the candidates, so there would
have been less of an incentive for candidates to affiliate with par-
ties. The modern two-party system in the United States is a
direct result of the evolution of the electoral college early in the
nineteenth century.

INTERESTS IN JACKSON’S ADMINISTRATION

Within the context of the growth of federal government
power, Andrew Jackson’s presidency had two opposing effects.
As noted earlier, Jackson favored a smaller federal government
with less power and with less oversight over the activities of
state governments. This return to Jeffersonian principles had
the immediate effect of reducing the scope and power of the fed-
eral government. Pulling in the other direction, however, was
Jackson’s desire for more democratic representation in the fed-
eral government and Jackson’s assigning of federal government
positions based on political patronage. The fledgling civil service
system that existed when he was elected was done away with
by Jackson. Prior to Jackson’s administration, there was the
notion that as long as civil servants performed their duties well,
they were entitled to keep their jobs. Jackson saw things dif-
ferently. He believed that the jobs were not so demanding that
people of reasonable intelligence could not perform them, and
he argued that more was lost by giving people a guarantee of
continuing employment than was gained by retaining an expe-
rienced workforce. Thus, Jackson replaced many government
workers after his election.35

Jackson’s argument about giving government workers an
incentive to perform has some merit and found a sympathetic
hearing in his day, but one by-product of Jackson’s actions was

355ee Ketcham, Presidents Above Party, pp. 151-52, for a discussion. Also,
Remini, The Life of Andrew Jackson, pp. 185-86, explains Jackson’s point of
view.
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the transformation of government jobs into political patronage
awards. Jackson’s political supporters ended up getting govern-
ment jobs and had an incentive to continue supporting Jackson
if they wanted to keep their jobs. Political appointments have a
certain logic behind them, because if government workers per-
form poorly, incumbent politicians are more likely to lose the
next election and those workers are likely to lose their jobs.
Thus, political appointees have an incentive to make the gov-
ernment look good. But it was also apparent that many gov-
ernment employees had their jobs only because they supported
the Democratic Party.

This aspect of political parties is almost inevitable, although
civil service reform that began at the end of the nineteenth cen-
tury has curbed the process somewhat. When presidents were
selected by political elites from a group of political elites, they did
not accumulate political debts and were not compelled to act in
a partisan fashion. But when a president is elected because of the
support of a political party, the president owes his election to the
party and is pressured to repay the favor by giving benefits to
his political supporters. With a limited federal government early
in the nineteenth century, the major kind of benefit that could
be tendered was government employment. Thus, Jacksonian
democracy brought with it political patronage and reinforced
the idea that in a political competition, to the victor belongs the
spoils. The nation had taken another step away from liberty and
another step toward democracy.3¢

The tariff was a major issue of the time, and while Jackson
was philosophically in favor of lower tariffs, he also wanted to
keep tariff revenue flowing in order to retire the federal debt. In
1828, Jackson sought to maintain political support by adjusting
tariff rates on different goods, producing a tariff with so many dif-
ferent rates tailored to special interests that it has since been called
the “tariff of abominations.”37 Federal tariff policy became one of
the issues over which the Southern states argued they should
secede from the union. In 1832, most of the “abominations” were
eliminated from the tariff in a new bill that reduced rates. Still,

36Sumner, Andrew Jackson, pp. 188-92, discusses Jackson’s use of “the
spoils system,” noting that while it had previously been employed at the
state level, Jackson deserves the credit for bringing it to the federal level.

371bid., pp. 243-46.

163



REASSESSING THE PRESIDENCY

the tariff was one of the earliest issues in which interest groups
became involved in distributive politics.38

While Jackson viewed himself as aligned with Jeffersonian
political ideals, his election campaign had little to do with issues
and everything to do with personalities. The Democratic Party
was formed to elect Jackson, and for that, Jackson owed a debt
to those who supported him. Jackson repaid his supporters with
federal government positions. Jackson’s avowed motives were
in line with the tenets of his Democratic Party. He viewed that
replacing a complacent elite group of federal employees with a
new group of citizens would enhance the democratic nature of
government and would improve the efficiency of its operation.
The result was to establish political patronage as a method of
rewarding those who support victorious politicians—to the vic-
tor belongs the spoils. In fact, during the first eighteen months
of his administration, Jackson only replaced 919 people out of
10,093 on the federal payroll, but he did so in a more deliberate
manner than his predecessors.3? As Arthur Schlesinger, Jr.,
notes, “Jackson ousted no greater a proportion of officeholders
than Jefferson, though his administration certainly established
the spoils system in national politics.”40

The spoils system and the beginning of interest-group poli-
tics came directly from the fact that Jackson relied on his party
to get him elected. The strategy of forming a party to elect a
candidate, in turn, was a result of the changes in the method of
presidential elections. Thus, there is a direct connection between
interest-group politics and the transformation of the electoral
college. With little imagination, one can envision how American
politics would be different today if the president were chosen by
a search committee of knowledgeable electors not committed to
any candidate, rather than by popular voting.

THE ELECTORAL COLLEGE AND AMERICAN DEMOCRACY

The Founders intended for the president to be selected by a
very different process than actually occurred. The process differed
even in the very first presidential elections, and the electoral col-
lege never worked as the Founders had envisioned. Yet because

383ee Cole, The Presidency of Andrew Jackson, pp. 106-08.
39Remini, The Life of Andrew Jackson, p. 185.
40Schlesinger, The Age of Jackson, p. 47.
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there was substantial consensus regarding the candidates elected
to the presidency in the early 1800s, the fact that the process
differed from what the Founders intended was not fully exposed
until the election of 1824, when the House selected John Quincy
Adams over Andrew Jackson. The original idea was to insulate
the presidential selection process from popular opinion, but by
1828, the current system of popular voting for president was
firmly in place. That election also marked the first time that a
president was elected because of the support of a political party,
and it marked the first time that the president did not come from
America’s political elite.

Jackson’s presidency brought with it a number of other
changes, largely as a result of the way in which he was elected.
Political appointments were made as a reward for political sup-
port, with no apologies from Jackson, and interest groups that
had supported Jackson’s candidacy expected to be rewarded once
Jackson took office. Thus, Jackson'’s election brought with it
interest-group politics and created America’s two-party system.
Jackson’s election had a huge impact on American democracy,
partly because of Jackson and his policies, but also largely
because of Jackson’s reliance on a political party to get elected.
That strategy, in turn, was feasible only because the electoral
college had rapidly evolved into a system of popular voting for
president.

Andrew Jackson’s Democratic Party was appropriately
named, for Jackson believed that liberty could be protected only
by allowing the people to govern through majority rule.4! The
increased scope of democracy over American government was
something Andrew Jackson favored. He favored direct election of
the president and senators and even favored democratic oversight
of the Supreme Court.42 Jackson saw democracy and liberty as
self-reinforcing, because democratic oversight of the govern-
ment would guard against its being taken over by a political
elite and would prevent the elite government from pursuing
policies that would benefit the elite few at the expense of the
masses. The Founders felt otherwise, for two reasons. First,
they did not believe that most people had the capacity to make
thoughtful and informed decisions about their government.

41Remini, The Legacy of Andrew Jackson, p. 26.
42[bid., pp. 32-33.
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Second, they believed that rule by majority could be just as
tyrannical as rule by a king, or rule by any elite group. Thus,
they designed the government to be run by a political elite, con-
strained in its actions by the Constitution.

Jackson fought for democracy as a method of limiting the
scope and power of the federal government, but ironically, the
result of his making the nation’s government more democratic
has been to increase the scope and power of government in
response to popular demands for government programs. This
was the result the Founders foresaw and tried to guard against
by limiting the role of democracy in their new government.
Jackson was a strong president and was able to accomplish
many of his immediate goals while he was in office, but the
results of his presidency do not look as good, judged by his own
goals, over a longer time horizon. Although Jackson wanted to
limit the powers of the federal government and succeeded in
doing so during his own administration, the more democratic
government that he created laid the foundation for future gov-
ernment growth. The growth of government as a direct result
of Jacksonian democracy, after Jackson left office, more than
offset the reductions in the scope of government that Jackson
presided over during his eight years in the White House.

Andrew Jackson’s presidency was pivotal in the develop-
ment of American democracy, but its lasting impact was largely
a result of changes in the electoral college prior to his election.
Had the electoral college functioned as the Founders intended,
Jackson would have been an unlikely presidential candidate
because he was not a member of the political elite. But more sig-
nificantly, there would have been no point in creating a broad-
based political party like the Democratic Party, because popu-
lar support for a candidate would have had little impact on a
presidential election. In response, the Whig Party was formed,
and because of the winner-take-all nature of the presidential
contests, the two-party system was born as a direct result of the
changes that occurred in the electoral college. Political parties, in
turn, have led to the creation of factions and interests in Amer-
ican politics, which the Founders explicitly tried to prevent.

When one analyzes the changes associated with Andrew
Jackson’s presidency in the context of the earlier changes in the
electoral college, one can see that the most lasting changes
brought by Jackson were a result of the electoral college rather
than Jackson himself. The growth of political parties and
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interest group politics, and the promotion of democracy as a
fundamental principle of American government, all came as a
result of the move to popular voting for president. Jackson’s
ideas for limiting the scope of the federal government were com-
pletely undone by the growth of democracy in America. Indeed,
had Jackson not been so successful in promoting democracy, the
cause of liberty would have been better served. But even this
gives Jackson too much credit, because by the time he was
elected, the incentives in presidential politics had changed, mak-
ing parties and interest-group politics inevitable. The Founders
envisioned a system of presidential elections that would have
curbed this, but they left too much discretion to the states. If
they had clearly specified the nondemocratic procedure they had
envisioned for presidential elections, that would have gone a
great way toward insulating the presidency from the demands
of popular opinion and would have furthered the cause of lib-
erty that they tried so hard to embody in the Constitution.
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MARTIN VAN BUREN:
THE AMERICAN GLADSTONE

JEFFREY ROGERS HUMMEL

marks from historians. Born of humble Dutch ancestry in

December 1782 in the small upstate New York village of
Kinderhook, Van Buren gained admittance to the bar in 1803
without benefit of higher education. Building upon a successful,
country legal practice, he became one of the Empire State’s most
influential and prominent politicians, during the very period
when the state was surging ahead as the country’s most popu-
lous and wealthy. After election to the United States Senate in
1821, this consummate backroom strategist helped mastermind
a reemergence of ideologically distinct political organizations out
of the corrupt and faction-ridden interlude of single-party
rule—euphemistically labeled “The Era of Good Feelings”—that
had followed the War of 1812. A new Democratic Party resusci-
tated the old Jeffersonian alliance between planters of the South
and plain Republicans of the North, united behind the charis-
matic hero of the West, General Andrew Jackson.

Jackson was elected to the White House in 1828, and Van
Buren succeeded to the presidency as Old Hickory'’s heir-appar-
ent on March 4, 1837. This triumphant fulfillment of a lustrous
career would prove short-lived, however. The eighth U.S. presi-
dent was soundly defeated for reelection in 1840, initiating a
new series of single-term chief executives. Four years later, the
democracy rejected its venerable architect as presidential nomi-
nee, and Van Buren’s 1848 candidacy as standard bearer for the
Free Soilers, an antislavery third party, failed to carry a single
state. The elderly New Yorker survived long enough to witness
the outbreak of Civil War but passed away in July 1862, at the
age of seventy-nine.

Van Buren was a lawyer-president who represented a new
breed of professional politician. His opponents denounced him
during his life for subtle intrigue, scheming pragmatism, and

President Martin Van Buren does not usually receive high
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indecisive “non-commitalism.” These charges were reflected in
such popular nicknames as the Little Magician, the Red Fox of
Kinderhook, and the American Talleyrand. The ideologically
compatible but personally acerbic John Randolph of Roanoke
once observed that “he rowed to his objective with muffled
oars,” faulting Van Buren as “an adroit, dapper, little managing
man,” who “can’t inspire respect.”! Van Buren’s demeanor rein-
forced these impressions. Appearing shorter than his five feet
and six inches, he was stout and balding by the time of his inau-
guration, his formerly red sideburns now gray and framing a
large head with a prominent brow and calculating blue eyes.
Always fashionably dressed, charmingly witty, and imper-
turbably amiable, Van Buren never let political differences mas-
ter his emotions or cloud his social relations. He was not a dar-
ing, original intellect in the mold of John C. Calhoun of South
Carolina, and his ability to draw out the views of others often
masked his pious devotion to orthodox Jeffersonianism.

Even sympathetic historians tend to slight Van Buren’s term
in office as the third Jackson administration. Arthur M.
Schlesinger, Jr., concludes that, while president, “Van Buren was
weak in the very respect in which he might have been expected
to excel—as a politician.” Except during the last year in office,
his management was “negligent and maladroit” and showed
very little “executive energy.”2 On the other hand, modern advo-
cates of decentralization and states’ rights are often more taken
with Van Buren’s better known rival, Calhoun, and his doctrine
of nullification. Van Buren admittedly would not go to the
lengths of a John Randolph in sacrificing political success for
ideological purity. Yet the New Yorker’s career overall displayed
far more consistency in opposing government power at all lev-
els than the many twists and turns of the swaggering oppor-
tunist from South Carolina. Van Buren was also better attuned
to Old Republican antistatism than the irascible, impulsive, and
militaristic Old Hickory, as strikingly illustrated by Van Buren’s

1As quoted in William Cabell Bruce, John Randolph of Roanoke, 1773-1833:
A Biography Based Largely on New Material (New York: G.P. Putnam’s Sons,
1922), vol. 2, p. 203; and John Niven, Martin Van Buren: The Romantic Age
of American Politics (New York: Oxford University Press, 1983), p. 358.
2Arthur M. Schlesinger, Jr., The Age of Jackson (Boston: Little, Brown,
1945), p. 263.
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more conciliatory rejection of nullification, in spite of bitter per-
sonal differences with Calhoun. Above all, in sharp contrast to
his political mentor, Thomas Jefferson, the Little Magician man-
aged to hew more closely to principle while occupying the White
House than outside of it. Indeed, a close examination of Van
Buren’s four years in office reveals that historians have grossly
underrated his many remarkable accomplishments against
heavy odds. These, in my opinion, rank Martin Van Buren as the
greatest president in American history.3

1

Greatness must be measured against some standard. Let us
begin our examination with foreign policy, the area where a
president’s individual traits probably can make the most differ-
ence In history’s trajectory. Conventional historians tend to
have a nationalist bias that makes them appreciate a strong
executive who lastingly contributes to the growth of central
authority. They thus have a particular weakness for wartime
presidents. Unless the commander-in-chief turns out to be

3Three older biographies of Van Buren are Edward M. Shepard, Martin Van
Buren, rev. ed. (Boston: Houghton, Mifflin, 1899), Denis Tilden Lynch, An
Epoch and a Man: Martin Van Buren and His Times (New York: Horace Liv-
eright, 1929), and Holmes Alexander, The American Talleyrand: The Career
and Contemporaries of Martin Van Buren, Eighth President (New York: Harper
and Brothers, 1935)—all of which give little space to his presidency. A more
recent biography, John Niven's Martin Van Buren (Oxford: Oxford Univer-
sity Press, 1983), is detailed and sympathetic. But Niven likewise races
through the presidential years, and his treatment of ideological issues is
often sparse or nonexistent. More attentive to ideas, although harsher in its
judgments, is Donald B. Cole’s political biography, Martin Van Buren and the
American Political System (Princeton, N.J.: Princeton University Press,
1984). The best book on the Little Magician, however, is Major L. Wilson's
magnificent The Presidency of Martin Van Buren (Lawrence: University Press
of Kansas, 1984). Another volume devoted exclusively to Van Buren’s pres-
idency, James C. Curtis, The Fox at Bay: Martin Van Buren and the Presidency,
1837-1841 (Lexington: University Press of Kentucky, 1970), is more
focused on politics than on analyzing economics. For Van Buren’s earlier
years, Robert V. Remini’'s Martin Van Buren and the Making of the Democra-
tic Party (New York: W.W. Norton, 1959) is indispensable. Unfortunately,
“The Autobiography of Martin Van Buren,” Annual Report of the American
Historical Association for the Year 1918, vol. 2, John C. Fitzpatrick, ed.
(Washington, D.C.: U.S. Government Printing Office, 1920), cuts off before
the presidential years.
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utterly inept, war allows him to show off forceful, dynamic
leadership. In a 1961 collection of scholarly articles on America’s
Ten Greatest Presidents, for instance, half the subjects were presi-
dents who had dragged the country into war. And when the col-
lection was revised ten years later to make it America’s Eleven Great-
est Presidents, the additional chapter was on Harry Truman, a
president whose reign spread over two hot wars plus a cold war.#

In contrast, presidents merit recognition for keeping the
United States out of war, and Van Buren has the unique dis-
tinction of keeping the U.S. out of two: one with Mexico and
another with Britain. Van Buren’s deep commitment to peace
and neutrality was evident even before he assumed the high-
est office. He was instrumental, as Jackson’s first secretary of
state, In negotiating the opening of direct trade with the
British West Indies, a long-standing American goal that the
previous administration of John Quincy Adams had com-
pletely botched. In the midst of Old Hickory’s second term,
while Van Buren was serving as vice president, the president’s
hot temper almost provoked conflict with France over spoila-
tion claims arising out of depredations on American commerce
during the Napoleonic Wars. The vice president, fortunately,

4Morton Borden, ed., America’s Ten Greatest Presidents (Chicago: Rand
McNally, 1961), and Borden, ed., America’s Eleven Greatest Presidents, 2nd
ed. (Chicago: Rand McNally, 1971). The chosen ten (with asterisks indicat-
ing the wartime presidents) were Washington, Adams, * Jefferson, Jackson,
Polk,* Lincoln,* Cleveland, T. Roosevelt, Wilson,* and ED. Roosevelt.* Two
others from this list might be considered wartime presidents as well,
because the war with the Barbary pirates occurred during Jefferson’s first
term, and the UL.S. was still suppressing the Filipino insurrection when
Theodore Roosevelt assumed office. Borden based his initial choices on a
1948 poll of fifty-five historians, conducted by Arthur M. Schlesinger, Sr.,
and published in Life Magazine. Subsequent presidential ratings appear in
Thomas A. Bailey, Presidential Greatness: The Image and the Man from George
Washington to the Present (New York: Appleton-Century, 1966); Steve Neal,
“Our Best and Worst Presidents,” Chicago Tribune Magazine 135 (January
10, 1982): 9-18; and Robert K. Murray and Tim H. Blessing, Greatness in
the White House: Rating the Presidents from George Washington through Ronald
Reagan, 2nd ed. (University Park: Pennsylvania State University Press,
1994). Most recently, Arthur M. Schlesinger, Jr., reported on a recent pres-
idential poll of historians in “The Ultimate Approval Rating,” New York
Times Magazine 146 (December 15, 1996): 46-51. The predominance of
wartime presidents remains unaltered throughout all these efforts.
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helped moderate Jackson'’s belligerence and bring the dispute to
an amicable settlement.

Jackson’s closing policies, however, handed the president-
elect another potential conflict. The hero of New Orleans had
looked on with pleasure as American settlers in the Mexican
province of Texas declared independence in 1836 and staged a
successful revolt. Popular expectations ran high on both sides of
the southwest border that the fledgling Texas Republic would
soon join the United States. But Mexico refused to recognize the
new nation, and the Texas constitution sanctioned slavery, set-
ting off a hue and cry among American abolitionists about the
“Slave Powers’” latest expansion into new territory. Any annex-
ation by the United States threatened both a foreign war and
domestic political controversy between Southerners and North-
erners. Although the Little Magician helped to delay formal U.S.
recognition of Texas independence until after safely winning the
1836 presidential election, the retiring Jackson menacingly
pressed American claims against the Mexican government for
monetary damages.

But the new president, unlike his predecessor, was not eager
for war in the southwest. On top of his sincere desire for
friendly relations with all foreign powers, Van Buren correctly
foresaw that territorial expansion might split Democratic ranks.
He therefore deftly rebuffed Texas overtures, and Secretary of
State John Forsyth of Georgia announced on August 25, 1837,
formal rejection of the offer of annexation. Over the next two
years, Van Buren'’s diplomatic skill and patience got the Mexican
government to accept arbitration of U.S. claims by a commis-
sion made up of two members from each country and one des-
ignated by the King of Prussia.

The eighth president’s hope for peace endured well after he
left office. Machinations on the part of President John Tyler of
Virginia and none other than John C. Calhoun subsequently
catapulted Texas annexation into the midst of the 1844 presi-
dential campaign. Van Buren was then frontrunner for the
Democratic nomination. Yet he issued a public statement favor-
ing annexation only if it could be accomplished without upset-
ting UL.S. relations with Mexico, despite his full knowledge that
this qualification would cost him politically. “We have a charac-
ter among the nations of the earth to maintain,” Van Buren
avowed. While “the lust of power, with fraud and violence in the
train, has led other and differently constituted governments to
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aggression and conquest, our movements in these respects have
always been regulated by reason and justice.”> An increasing
number of Southern Democrats turned away from the New
Yorker, including Jackson himself—dying but still influential.
The Little Magician held support from a majority of delegates as
the party’s convention opened in Baltimore, but the convention
rules required a two-thirds vote to nominate. After eight dead-
locked ballots, the delegates settled on the first dark-horse can-
didate in American history: James Knox Polk of Tennessee, an
ardent expansionist. Polk would win a slim victory at the presi-
dential polls and then conduct the very war that Van Buren had
tried so hard to prevent.¢

President Van Buren also could have had a war over Canada.
The United States had twice mounted military expeditions to
conquer its Northern neighbor, first during the American Revo-
lution and again during the War of 1812. At other times, annex-
ation was under consideration, sometimes to the point of
encouraging insurgencies similar to those that helped swallow
up Florida and Texas. Van Buren was in office less than a year
when rebellions broke out in both Lower and Upper Canada.
Americans lent support to the rebel “patriots” with recruits and
provisions, and although Canadian authorities easily dispersed
any organized resistance, border incidents kept anti-British feel-
ings at fever pitch, especially in the president’s home state. A
raiding party of Canadian militia in December 1837 violated
ULS. territory near Buffalo, New York, in order to burn a small
steamship, the Caroline, that was transporting supplies to the
rebels, killing one ULS. citizen. In retaliation, a group of Americans

5As quoted by Charles Sellers, The Market Revolution: Jacksonian America,
1815-1846 (New York: Oxford University Press, 1991), p. 415.

6Both Curtis, The Fox at Bay, pp. 152-88, and Wilson, The Presidency of Mar-
tin Van Buren, pp. 147-69, provide excellent coverage of Van Buren's for-
eign policy. For additional details on Texas and Mexico, consult Justin H.
Smith, The War with Mexico, 2 vols. (New York: Macmillan, 1919); Smith,
The Annexation of Texas, corrected ed. (New York: Barnes and Noble, 1941);
Frederick W. Merk, Slavery and the Annexation of Texas (New York: Alfred A.
Knopf, 1972); David M. Pletcher, The Diplomacy of Annexation: Texas, Oregon,
and the Mexican War (Columbia: University of Missouri Press, 1973); and
Jennifer Roback Morse, “Constitutional Rules, Political Accidents, and the
Course of History: New Light on the Annexation of Texas,” Independent
Review 2 (Fall 1997): 173-200.
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boarded and burned the Canadian steamer, Sir Robert Peel, on the
St. Lawrence in May 1838.

Any one of these incidents might have led to a declaration of
war, had Washington and London wanted a fight. The president
responded to the crisis by issuing two strong proclamations of
neutrality, by calling out the militias of New York and Vermont
to enforce the proclamations, and by sending General Winfield
Scott on a mediatory mission. Scott was a member of the oppo-
sition Whig Party but a loyal subordinate. A giant man, he trav-
eled up and down the eight hundred-mile frontier in full dress
uniform using little more than his personal influence to calm
inflamed passions.

No sooner had the one crisis subsided than another, even
more dangerous one flared up. The boundary between Maine
and New Brunswick since 1783 had left twelve thousand square
miles in dispute. Canadian lumberjacks took up timber opera-
tions in the disputed region along the Aroostook River during
the winter of 1838-1839. When the Canadians refused an order
of the Maine legislature to leave, the state militia marched to the
river and nervously faced New Brunswick troops in a con-
frontation that became known as the Aroostook War. Democra-~
tic Governor John Fairfield of Maine warned Van Buren that
“should you go against us upon this occasion—or not espouse
our cause with warmth and earnestness and with a true Ameri-
can feeling, God only knows what the result will be politically.”?
Realizing that a single diplomatic misstep could cause tensions
in either country to erupt into bloodshed, the president emphat-
ically supported Maine’s claim but warned Governor Fairfield
that the federal government would not tolerate the state unilat-
erally drawing it into open hostilities. As Congress authorized
fifty thousand volunteers, extended militia drafts from three to
six months, and appropriated $10 million for war, Van Buren
again dispatched General Scott to the trouble spot. Together they
negotiated a truce in which both sides withdrew their forces in
March 1839.8

7As quoted in Curtis, The Fox at Bay, p. 185.

8Again, Curtis and Wilson are fine accounts of Van Buren’s diplomacy.
Albert B. Corey’s older work on The Crisis of 1830-1842 in Canadian-Amer-
ican Relations (New Haven, Conn.: Yale University Press, 1941) can be
somewhat unreliable on Van Buren’s role. The best treatment of the dis-
putes with Canada is Howard Jones, To the Webster-Ashburton Treaty: A
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None of the outstanding issues between the United States
and Canada had been resolved fully when the New Yorker
stepped down in 1841. The Maine boundary was still unsettled,
the United States was still demanding an apology for the Caro-
line incident, and the British government was vigorously
protesting New York state’s murder trial of a Canadian deputy
sheriff, Alexander McLeod, for his participation in the Caroline
raid. Nonetheless, the Little Magician’s astute and unruffled
diplomacy had preserved the peace, leaving final settlements to
a future administration. In this case, President Tyler followed
Van Buren’s lead by negotiating the Webster-Ashburton Treaty
of 1842 with Britain, bringing all major questions to a mutu-
ally satisfactory conclusion. What makes President Van Buren’s
peaceable determination all the more exemplary was its political
cost. During his reelection bid in 1840, Whig victories in the
normally Democratic northern tier of New York counties cost
him that state, and it was the only time the Whig Party ever car-
ried Maine and Michigan in a presidential race. Indeed, a few of
the Red Fox’s closest political advisers had privately urged him
to start a foreign war in order to distract public attention from
the administration’s domestic difficulties.?

I

With respect to domestic policies, Martin Van Buren would
have been quite pleased to let his time in office become a placid
addendum to the tumultuous eight years of President Jackson.
One historian, Major L. Wilson, has characterized Van Buren’s
inaugural address as “essentially a charter for inaction.”10 It

Study in Anglo-American Relations, 1783-1843 (Chapel Hill: University of
North Carolina Press, 1977). Also helpful are Henry S. Burrage, Maine in
the Northeastern Boundary Controversy (Portland, Me.: Marks, 1919), pp.
231-311; Charles Winslow Elliott, Winfield Scott: The Soldier and the Man
(New York: Macmillan, 1937), pp. 335-44, 356-66; Oscar A. Kinchen,
The Rise and Fall of the Patriot Hunters (New York: Bookman Associates,
1956); John S.D. Eisenhower, Agent of Destiny: The Life and Times of Gen-
eral Winfield Scott (New York: Free Press, 1997), pp. 176-83, 195-203;
and Kenneth R. Stevens, Border Diplomacy: The Caroline and McLeod Affairs
in Anglo-American Relations, 1837-1842 (Tuscaloosa: University of
Alabama Press, 1989).

9Wilson, The Presidency of Martin Van Buren, pp. 100, 145.
107bid., p. 39.
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contained nothing more innovative than calls for “strict adher-
ence to the letter and spirit of the Constitution” and for “friend-
ship of all nations as the condition most compatible with our
welfare and the principles of our Government.”11 But fate iron-
ically intervened. Only two months after the inauguration, a
major financial panic engulfed the country’s eight hundred
banks, forcing all but six to cease redeeming their bank notes
and deposits for specie (gold or silver coins).

The preceding Jackson presidency had slowly and painfully
brought ideological definition to the Democratic Party. Van
Buren, for instance, had persuaded Old Hickory to veto appro-
priations for the Maysville Road, eventually making opposition
to nationally-funded internal improvements part of the Democ-
ratic canon. Although the Little Magician once had supported
protective tariffs in an effort to enlist Northern votes for Jack-
son’s election, whereas the General himself had been evasive, the
nullification crisis put the Democracy solidly behind tariff
reduction. But the controversy that came to eclipse all others in
drawing new party lines was the “Bank War.” The hardening
disposition of President Jackson and his western advisers against
a nationally-chartered bank escalated from Jackson’s resound-
ing veto of the bill to recharter the Second Bank of the United
States in 1832 into a crusade to destroy what they called “the
Monster.” The Treasury gradually transferred its sizeable
deposits from the Second Bank into an assorted group of state-
chartered banks, and then in July 1836, Old Hickory issued a
“Specie Circular,” requiring payment for public land in only gold
or silver, rather than bank notes.

By the time of Van Buren’s elevation to the White House,
hostility to any new national bank unified all Democrats.
Within this consensus, however, two factions had arisen. The
less numerous but more radical group, epitomized by Senator
Thomas Hart Benton of Missouri and the Locofoco contingent of
New York City Democrats, advocated a complete “divorce” of the
national government from dealings with all banks in an effort to
promote hard money. The majority, led by Senators Nathaniel P
Tallmadge of New York and William C. Rives of Virginia, who
would soon style themselves “conservatives,” believed that the

1James D. Richardson, ed., A Compilation of the Messages and Papers of
the Presidents (New York: Bureau of National Literature, 1922), vol. 2,
pp- 1536-37.
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“credit system” promoted economic growth and wanted to
maintain the intimate relationship between the government and
state-chartered deposit banks. They had gone so far as to join
with the opposition in Congress to repeal Jackson's Specie Cir-
cular, only to have the general pocket veto the bill.

Van Buren at first tried to reconcile the two factions, as befit
his personality and past record. On the one hand, when serving
in the New York legislature, he had voted against all bank char-
ters, save one for war-ravaged Buffalo, and as early as 1817, he
had advocated throwing banking open to unrestricted competi-
tion, a radical proposal two decades ahead of its time. On the
other hand, as the Empire State’s governor in 1829, he had
sponsored creation of the Safety Fund, a system of government-
mandated bank note insurance. The panic of 1837, however,
pushed the Little Magician, along with many other wavering
members of his party, unequivocally into the radical camp. If
the national government did not sever its relationship with the
suspended state banks—with their unredeemable, depreciating
paper currency—then it would be in the same position as at the
close of the War of 1812, when financial chaos had provided the
impetus for chartering the Second Bank.

Holding firm against mounting pressure to revoke the Specie
Circular, the president called an emergency session of Congress
to convene at the beginning of September 1837. His message to
this first special legislative session since the presidency of James
Madison was a bold and acute program to meet the depression
with government retrenchment. “All communities are apt to
look to government for too much,” warned Van Buren. “Even in
our own country, where its powers and duties are so strictly
limited, we are prone to do so, especially at periods of sudden
embarrassment and distress.”12 To yield to this temptation,
however, would be a mistake, because “[a]ll former attempts on
the part of the Government” to “assume the management of
domestic or foreign exchange” had in his opinion “proved inju-
rious.” What was needed was a “system founded on private
interest, enterprise, and competition, without the aid of legisla-
tive grants or regulations by law,”13 one that embodied the Jef-
fersonian maxim “that the less government interferes with pri-
vate pursuits the better for the general prosperity.” The president

12]bid., p. 1561.
131bid., p. 1547.
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therefore refrained “from suggesting to Congress any specific
plan for regulating the exchanges of the country, relieving mer-
cantile embarrassments, or interfering with the ordinary opera-
tion of foreign or domestic commerce,” because “their adoption
would not promote the real and permanent welfare of those
they might be designed to aid.”1#

Daniel Webster, Whig senator from Massachusetts,
denounced the president’s message for “leaving the people to
shift for themselves.”15 The lone exception to Van Buren's rejec-
tion of government activism was a proposal for a new bank-
ruptcy law that would allow the national government to shut
down any bank that too long suspended specie payments. The
Twenty-fifth Congress refused even to consider this measure.
But it quickly enacted the president’s suggestion of granting
importers a six-month moratorium on payment of custom-
house bonds. What makes this tax relief significant is the fact
that tariffs were the national government’s only source of rev-
enue at the time, outside of the sale of public lands. Of still
greater import was the legislature’s willingness to go along with
Van Buren’s insistence on halting distribution of federal money
to the state governments. Senator Henry Clay of Kentucky and
his neo-Hamiltonian Whigs had saddled the previous adminis-
tration with this nineteenth-century version of modern revenue
sharing after the national debt had been paid off for the first and
only time in American history. General Jackson, “with a repug-
nance of feeling and a recoil of judgment” according to “Old

141bid., pp. 1561-62. Van Buren also discussed the causes of the panic, in
probably the most economically sophisticated presidential address ever
penned. His explanation combined a rudimentary version of the Austrian
trade cycle theory and a discerning presentation of the real-bills doctrine,
along with an emphasis on the international factors that cliometricians
have recently demonstrated to be decisive. On top of all that, the message
made an objection to a national bank that remains still unanswered:

In Great Britain where it has been seen the same causes have
been attended with the same effects, a national bank possess-
ing powers far greater than are asked for by the warmest
advocates of such an institution here has also proved unable to
prevent an undue expansion of credit and the evils that flow
from it. (pp. 1545-46)

15Congressional Globe, 25th Cong., 2nd sess. (January 31,1838) app. p. 606.
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Bullion” Benton, had signed off on the distribution of the sur-
plus because John C. Calhoun had incorporated it into a bill reg-
ulating the Treasury’s dealings with the deposit banks.1¢ But
after the panic, federal revenues declined, and there was no
longer any surplus revenue to hand out. Along with ending dis-
tribution, Congress accepted Van Buren’s preference to finance
the reappearing national debt with $10 million worth of short-
term Treasury notes rather than long-term loans.

But the centerpiece of the Little Magician’s special message
was his courageous call for a total separation of bank and state
through an Independent Treasury. The Independent Treasury
was an idea that could assume several forms and accommodate
differing views on currency and banking, but its most funda-
mental requirement was that the government hold all monetary
balances in the form of specie, rather than bank notes or
deposits. Either existing Treasury officials or newly established
subtreasuries could serve this function. Some versions
restricted to specie all payments received by the government as
well, whereas others let the Treasury accept notes from specie-
paying banks so long as they were speedily redeemed or paid
back out. Such ultra-bullionists as Senator Benton hoped that

16Thomas Hart Benton, Thirty Years’ View: Or a History of the Working of the
American Government for Thirty Years, From 1820 to 1850 (New York: D.
Appleton, 1854-56), vol. 1, p. 657. Calhoun'’s role in putting distribution
into the Deposit-Distribution Act of 1836 is revealed in John M. McFaul, The
Politics of Jacksonian Finance (Ithaca, N.Y.: Cornell University Press, 1972),
pp- 132-34, and Charles M. Wiltse, John C. Calhoun: Nullifier, 1829-1839
(Indianapolis, Ind.: Bobbs-Merrill, 1949), vol. 2, pp. 257-58, 265-67.
Although Jackson himself had earlier toyed with the idea of distribution, his
preferred plan was to eliminate the surplus by reducing tariffs and land prices,
whereas the Democrats in Congress had proposed investing the surplus in
state bonds. See Robert V. Remini, Andrew Jackson and the Course of American
Democracy, 1833-1845 (New York: Harper and Row, 1984), pp. 322-25;
Charles Grier Sellers, Jr., James K. Polk: Jacksonian, 1795-1843 (Princeton,
N.J.: Princeton University Press, 1957), pp. 223-33; Edward G. Bourne, The
History of the Surplus Revenue of 1837: Being an Account of Its Origin, Its Dis-
tribution Among the States, and the Uses to Which It Was Applied (New York:
G.P Putnam’s Sons, 1885); and Richard H. Timberlake, Jr., “The Specie Cir-
cular and Distribution of the Surplus,” Journal of Political Economy 68 (April
1960): 109-17, which was revised and reprinted as chap. 5 of Timberlake,
Monetary Policy in the United States: An Intellectual and Institutional History
(Chicago: University of Chicago Press, 1993).
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the Independent Treasury, by eliminating government support
for bank notes, would ultimately drive them out of circulation
and return the entire economy to an exclusive hard-money cur-
rency. Supporters of unregulated banking, among them Dr.
John Brockenbrough, president of the Bank of Virginia, realized
that the national government’s finances were too small relative
to the economy to effect this result and hoped in contrast that a
divorce would be good for the state banks. Still others, including
Secretary of the Treasury Levi Woodbury of New Hampshire,
wanted to supplement the Independent Treasury with some fed-
eral regulation of banking, such as restrictions on bank notes of
small denominations. And some proponents went so far as Sen-
ator James Buchanan of Pennsylvania in favoring a govern-
ment-issued paper money, anticipating the Greenbacks and gold
certificates of the Civil War.17

Administration spokesman Silas Wright of New York intro-
duced into the Senate an Independent Treasury bill that simply
assigned the keeping of funds to existing officials and was silent
on how payments could be made. Calhoun then startled mem-
bers of both parties with another one of his sudden but inept
political reversals. Abandoning his Whig allies, he announced his
support for the administration initiative. Calhoun, however,
wanted to modify it by turning Treasury notes into a permanent
government currency and by phasing in over four years a
requirement that the Treasury Department accept only specie or

17Wilson, The Presidency of Martin Van Buren, offers the most complete
(indeed almost the only) discussion of the alternative versions of the Inde-
pendent Treasury and the differing views of its supporters. Schlesinger’s
The Age of Jackson, pp. 227-29, is still one of the best accounts of the intel-
lectual origins of this idea, but also see Joseph Dorfman, The Economic Mind
in American Civilization, 1606-1865 (New York: Viking Press, 1946), pp.
610-14. The Jacksonian hard-money theoretician, William M. Gouge, first
proposed it in A Short History of Paper Money and Banking in the United
States, (Philadelphia: TW. Ustick, 1833). In 1834 Philadelphia economist
Condy Raguet tried to interest members of Congress in the proposal, and
Congressman William Fitzhugh Gordon of Virginia, a former democrat
who had followed Calhoun out of the party, aired the idea in the House.
Meanwhile Jackson’s acting secretary of the treasury, Roger B. Taney,
hired Gouge as a clerk in the department. Thus Calhoun’s claim, endorsed
by his biographer, Charles M. Wiltse in John C. Calhoun, vol. 2, pp.
343-61, that it was the Nullifier who prompted Van Buren into pushing
the Independent Treasury is ludicrous.
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its own notes. Since a specie-requirement was already implicit in
Van Buren’s message, the administration had to accept this
amendment. Although the widespread bank suspensions had
tended to discredit state banks as government depositories, Cal-
houn’s amendment now stiffened the opposition of Conserva-
tive Democrats to the divorce bill. Nor did it help when the Cal-
hounites portrayed divorce as a sectional issue that would free
the South from Northern capital, linking the question to the
interminable debates over abolitionist petitions that were preoc-
cupying Congress at the time. The amended divorce bill passed
the Senate by two votes, but it was tabled in the House. In later
sessions, when the administration reluctantly dropped the specie
requirement in order to pick up Conservative votes, the Nullifier
turned against the measure.

Yet de facto the Treasury was already independent. The Cur-
rency Resolution of 1816 forbade the government to receive
bank notes not redeemable in specie, another law forbade pay-
ing them out, and the Deposit-Distribution Act of 1836 did not
permit the Treasury to hold funds in any suspended bank. The
president ordered federal officials to comply with these regula-
tions as far as possible, which meant that, with the exception of
the balance in deposits tied up at the time of the panic, the Trea-
sury was only receiving, holding, and paying out either specie
or Treasury notes. Once the banks resumed specie payments in
May 1838, most of them still could not qualify as depositories
under the Deposit Act’s restrictions because during the suspen-
sion they had issued small-denomination notes. Frustrated at
Congressional obstinacy, Van Buren considered emulating Old
Hickory’s high-handedness by establishing an Independent Trea-
sury through executive order, but such a violation of legislative
prerogatives suited neither his temperament nor his philosophy.

The depression meanwhile politically hurt the administration.
Elections in the fall of 1837 turned against the Democrats in
many states, particularly New York, where the Whigs gained an
overwhelming majority in the state legislature’s lower house by
winning a stunning sixty-seven seats. The “New York tornado,”
as the shocked Van Buren called it, was followed a year later by
the capture of the Empire State’s governorship by Whig candidate
William H. Seward. The combination of Whigs and Conservative
Democrats in the Twenty-fifth Congress continued to block
enactment of the Independent Treasury throughout much of the
eighth president’s term. Despite favorable votes in the Senate,
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the House of Representatives voted against a divorce bill during
the first regular session in 1837-1838 and refused to vote on it
at all during the second regular session of 1838-1839. The leg-
islators were far more interested in a scandal that the Treasury
had just uncovered in the New York City Customs House. The
collector, Samuel Swartwout, had allegedly embezzled over the
previous eight years the astonishing sum of $1.23 million and
then fled to Europe. Even though Swartwout was an old Jack-
son appointee to whom Van Buren had vigorously objected, and
moreover a former Calhoun favorite who was now a Whig, the
Democratic administration was put on the defensive.18

Van Buren nonetheless scored some unheralded successes.
After bank resumption in 1838, administration stalwarts in
Congress defanged a new Whig—Conservative effort to revoke
the Specie Circular by converting it into an act that merely made
it unlawful to treat receipts from public land differently than
other revenue. The secretary of the Treasury thereby gained the
discretionary authority to accept only specie for all payments or
also bank notes for all payments. The divorce bills furthermore
had shifted the terms of the debate and forestalled any proposal
for a new national bank. The Little Magician had instead
maneuvered Clay and the Whigs into a political defense of the
same “pet” bank system they had so vociferously denounced
during Jackson’s presidency. He also had achieved an uneasy
reconciliation with Calhoun and a few other states’-rights
Southerners, whom the autocratic Jackson had driven out of the
Democratic camp. Finally, the Conservative insurgency, if not
smoothed over, was at least contained. Failing to gain dominance
within democratic councils, conservatives faced the alternatives
of either following their prominent leaders Tallmadge and Rives
into the Whig Party or of again submitting to their own party’s
discipline. One indication of increasing Conservative isolation
was the editorial shift of the New York democracy’s official
newspaper, the Albany Argus. It went from lukewarm about the
Independent Treasury to a ringing announcement in June 1838

18For a revisionist defense that asserts the amount that the New York col-
lector owed was only $200,000, exactly as much as he admitted to, see
B.R. Brunson, The Adventures of Samuel Swartwout in the Age of Jefferson and
Jackson (Lewiston, N.Y.: Edwin Mellen Press, 1989).
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that “[wle believe the time has emphatically come for the sepa-
ration of bank and state.”1¢

Van Buren'’s refusal to abandon the goal of divorce ulti-
mately paid off as the political tide turned in late 1839. When a
second suspension of specie payments spread to half the coun-
try’s banks that October, it seemed to verify the administra-
tion’s suspicion of state depositories. The Democrats managed to
retain control of both houses of the Twenty-sixth Congress,
which met for its first session in December. The president’s
annual message renewed the call for an Independent Treasury,
reinforced with new arguments. The latest suspension was more
obviously the result of international factors than had been the
panic of 1837, which had coincided with all the confusing pol-
icy changes of Jackson’s Bank War. Van Buren now argued that
only divorce could free the U.S. economy from “this chain of
dependence” on credit flows of “the money power in Great
Britain.” The message also dampened the laissez-faire tone of Van
Buren'’s earlier message to the special session and accentuated its
hard-money radicalism with a willingness to consider “addi-
tional legislation, or, if that be inadequate . . . such further con-
stitutional grants or restrictions” that might check “excessive
note issues.”20

Fortunately the legislators voted down both a bankruptcy
bill, similar to the one the president had suggested in his earlier
message, and Senator Buchanan’s proposed constitutional

19Wilson, The Presidency of Martin Van Buren, p. 113.

20Richardson, ed., Messages and Papers of the Presidents, vol. 3, pp. 1762,
1766, 1769. Congress had already enacted a series of Jackson administra-
tion proposals designed to promote hard money: (1) an 1834 change in the
mint ratio to encourage the circulation of gold coins; (2) an 1835 expan-
sion of the United States Mint; (3) a renewal of the legal-tender status of
foreign coins; and (4) a phased-in prohibition in the Deposit-Distribution
Act of 1836 against the issue of small bank notes by government deposi-
tories, which replaced prohibitions the secretary of the Treasury had
already administratively imposed. See David A. Martin, “Metallism, Small
Notes, and Jackson’s War With the B.U.S.,” Explorations in Economic His-
tory 11 (Spring 1974): 227-47. The hostility to small bank notes dated
back to Adam Smith, it was not confined to hard-money advocates, and it
was implemented by many state statutes. It was, however, at cross pur-
poses with the new mint ratio, which tended after the California gold dis-
coveries to drive silver coins out of circulation. Since silver coins were more
suitable for small transactions, the interaction of the mint ratio with pro-
hibitions on small notes created a shortage of cash in small denominations.
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amendment authorizing Congress to ban bank notes of less than
$20. The tireless Senator Wright again introduced a divorce bill
in the Senate, this version including both special subtreasuries to
hold government funds and Calhoun’s specie requirement for
receiving payments. The bill sailed through the Senate at the end
of January 1840, but the House, experiencing more than its
usual disorder and delay over disputed seats and choice of
speaker, did not pass the measure until June. Van Buren waited
until July 4, 1840, to sign the law, symbolically confirming the
words of The Washington Globe, the administration’s mouth-
piece, which nearly three years earlier had hailed the Indepen-
dent Treasury as “the second declaration of independence.”21

1

The Independent Treasury ushered in an era of financial
deregulation at the national level. Although repealed in 1841,
after the Whigs captured the White House, they could not agree
among themselves about an alternative. President William
Henry Harrison died after less than a month in office and was
succeeded by Vice President John Tyler, an apostate Democrat.
Tyler vetoed Henry Clay’s two bank bills, leaving the govern-
ment’s deposit system unregulated by law. Use of state banks
remained at the secretary of the treasury’s discretion until Pres-
ident James Knox Polk, a doctrinaire Jacksonian who enthusias-
tically embraced the fiscal heritage of Martin Van Buren, secured
reenactment of what he preferred to call a Constitutional Trea-
sury in August 1846. The act of 1846 was identical in substance
to that of 1841 and determined the country’s financial regime
until the outbreak of the Civil War.

Laissez-faire may not have been the intent of all those who
supported the divorce of bank and government. And perhaps a
more efficient way to attain that goal would have been to freely

Timberlake, Monetary Policy in the United States, chap. 9, is the only econo-
mist to seriously examine this problem. The Coinage Act of 1853 subse-
quently tried to rectify the deficiency by authorizing subsidiary silver
coins, but the economy still relied heavily on private alternatives. Details
are in Neil Carothers, Fractional Money: A History of the Small Coins and
Fractional Paper Currency of the United States (New York: John Wiley and
Sons, 1930).

21Washington Globe (September 5, 1837), as quoted in Schlesinger, The Age
of Jackson, p. 236.
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charter competitors with the Second Bank, with equal powers of
interstate branching, rather than abolishing that institution
altogether. Nonetheless, laissez-faire was the Independent Trea-
sury’s primary consequence. There was no nationally chartered
bank, the Treasury for the most part avoided dealing with the
many state-chartered banks, and the only legally recognized
money was gold and silver coins. Because the economy’s cur-
rency consisted solely of bank notes redeemable in specie on
demand, private competition regulated the circulation of paper
money.

Although traditional historians have subjected this era of
relatively unregulated banking to trumped-up charges of finan-
cial instability, many economists are coming to agree that it was
probably the best monetary system the United States has ever
had. The alleged excesses of the fraudulent, insolvent, or highly
speculative “wildcat” banks were highly exaggerated. Total
losses that bank note holders suffered from 1836 to 1861 in all
the states that enacted free-banking laws would not equal the
losses for one year from an inflation of 2 percent, if superim-
posed onto the economy of 1860. Moreover, most of these losses
resulted from too much regulation, not too little. Lingering at
the state level were prohibitions on branch banking, mandates
for minimum specie reserves, restrictions on the issue of small-
denomination bank notes, and requirements that banks purchase
state bonds, which at this time were among the most dubious
investments. The banks were also still vulnerable to international
flows of specie. No monetary system is perfect. But by any objec-
tive comparison, this one was relatively stable and crisis-free.22

22The standard condemnation of the free-banking era is most readily acces-
sible in Bray Hammond, Banks and Politics in America: From the Revolution
to the Civil War (Princeton, N.J.: Princeton University Press, 1957). Subse-
quent research has so thoroughly overturned everything Hammond had to
say about the politics of banking, and modern economic and financial the-
ory has so thoroughly outdated all of his theoretical analysis, that it is
astonishing that scholars still take this work seriously. The revisionist
research on free banking has been spread mainly through journal articles,
and three summaries are Larry J. Sechrest, Free Banking: Theory, History, and
a Laissez-Faire Model (Westport, Conn.: Quorum Books, 1993), chap. 6;
Kevin Dowd, “U.S. Banking in the ‘Free Banking’ Period,” in Dowd, ed., The
Experience of Free Banking (London: Routledge, 1992); and Hugh Rockoff,
“Lessons from the American Experience with Free Banking,” in Unregulated
Banking: Chaos or Order, Forrest Capie and Geoffrey E. Woods, eds. (New
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Those historians who dismiss the Independent Treasury as
constraining the government “to accept payments and to make
them in an antiquated medium” more “suitable for the War of
the Roses” have never adequately explained the relative quies-
cence of monetary debates during its operation.23 The First and
Second U.S. Banks had divided political parties since the adop-
tion of the Constitution. The Civil War’s national banking sys-
tem and Greenbacks subsequently induced fresh convulsions
over currency questions. If the Independent Treasury was in fact
so obviously deficient, why did it provoke no similar political
ouftcry? Moreover, its reenactment coincided with heavy expen-
ditures for Polk’s war against Mexico, yet that military effort
caused the economy less financial dislocation than any previous
American war. During the nation’s next financial panic in 1857,
the Treasury was effectively insulated from the bank suspension.
There is also no evidence that the Independent Treasury hobbled
the country’s economic growth.24

York: St. Martin’s Press, 1991). Most contributions to this revision are
either by Hugh Rockoff—"Money, Prices and Banks in the Jacksonian
Era,” in The Reinterpretation of American Economic History, Robert W.
Fogel and Stanley L. Engerman, eds. (New York: Harper and Row,
1971), pp. 448-58; "American Free Banking Before the Civil War: A Reex-
amination,” Journal of Economic History 32 (March 1972): 417-20; “New
Evidence on Free Banking in the United States,” American Economic Review
75 (September 1985): 886-89; and “The Free Banking Era: A Reexamina-
tion,” Journal of Money, Credit and Banking 6 (May 1974): 141-67—or by
Arthur J. Rolnick and Warren E. Weber, “Free Banking, Wildcat Banking,
and Shinplasters,” Federal Reserve Bank of Minneapolis Quarterly Review (Fall
1982): 10-19; “New Evidence on the Free Banking Era,” American Economic
Review 73 (December 1983): 1080-91; “The Causes of Free Bank Failures: A
Detailed Examination,” Journal of Monetary Economics 14 (November 1984):
267-91; “Banking Instability and Regulation in the U.S. Free Banking Era,”
Federal Reserve Bank of Minneapolis Quarterly Review (Summer 1985): 2-9;
and “Explaining the Demand for Free Bank Notes,” Journal of Monetary Eco-
nomics 21 (Winter 1986): 877-90.

23Bray Hammond, Sovereignty and an Empty Purse: Banks and Politics in the
Civil War (Princeton, N.J.: Princeton University Press, 1970), pp. 23, 24.

24Works on the operation of the Independent Treasury include David Kin-
ley, The History, Organization, and Influence of the Independent Treasury of the
United States (New York: Thomas Y. Crowell, 1893); John Burton Phillips,
“Methods of Keeping the Public Money of the United States,” in Publications
of the Michigan Political Science Association 4, no. 3; Ester Rogoff Taus, Cen-
tral Banking Functions of the United States Treasury, 1789-1941 (New York:
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The domestic policies of the Van Buren presidency, however,
did more than bequeath a superior financial regime. They also
thwarted all attempts to use economic depression as an excuse
for expanding government’s role. Prior to the panic of 1837,
state governments—in an uncanny parallel to the recent cur-
rency crises in east Asia and Russia—had borrowed more than
$100 million from abroad to finance lavish and wasteful inter-
nal improvements. Most states experienced financial stringency
as a result of the panic, and many became desperate. By 1844,
$60 million worth of state bonds were in default. Three states—
Arkansas, Michigan, and Mississippi—as well as the Florida ter-
ritory repudiated their debts outright.25 Henry Clay saw this as
a heaven-sent opportunity to revive his distribution scheme
under a new pretext. The Whigs of the Twenty-sixth Congress
hence advocated that the national government bail out the states
by assuming their debts. Clay’s party also had its own proposal
for a bankruptcy law—not like Van Buren’s that would close
banks involuntarily, but rather one that would allow individual
debtors voluntarily to escape their obligations.

Democrats under the Little Magician’s leadership not only
blocked these initiatives but pushed government involvement in
the opposite direction. Although total national expenditures
suddenly spiked to $37.2 million in 1837, overall they declined
through Van Buren'’s four years, from $30.9 million in 1836 to
$24.3 million in 1840. That represents a 21 percent fall in nom-
inal terms, no more than half as much if you adjust for price

Russell and Russell, 1943); and Richard H. Timberlake, Jr., “The Indepen-
dent Treasury and Monetary Policy before the Civil War,” Southern Economic
Journal 27 (October 1960): 92-103. (The Timberlake article is reprinted as
chap. 6 in his Monetary Policy in the United States.) Subtreasury vaults for
holding government funds formally lingered on until 1921, when the Fed-
eral Reserve System superseded them, but none of the motivating hard-
money features remained. The Civil War’s national banking system and
Greenbacks had eviscerated the Independent Treasury.

25B.U. Ratchford, American State Debts (Durham, N.C.: Duke University
Press, 1941), pp. 77-134; Reginald Charles McGrane, Foreign Bondholders
and American State Debts (New York: Macmillan, 1935); and William A.
Scott, The Repudiation of State Debts: A Study in the Financial History of Mis-
sissippi, Florida, Alabama, North Carolina, South Carolina, Georgia, Louisiana,
Arkansas, Tennessee, Minnesota, Michigan, and Virginia (New York: Thomas Y.
Crowell, 1893).
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changes, but somewhere in between if you also adjust for pop-
ulation growth or the economy’s size.26 Many of these spend-
ing cuts came in the realm of internal improvements, especially
for rivers and harbors, where Van Buren was far more stringent
than Old Hickory had been.27 As for revenue, tariff rates were
already falling as a result of programmed reductions worked out
during the compromise over nullification. So the president
threw his weight behind two measures that would bring the
allocation of public land into closer alignment with the home-
stead principle: preemption, giving settlers who cultivated the
land first option to buy; and graduation, reducing the price on
unsold land. Graduation failed to pass, but Congress renewed
earlier preemption acts twice during Van Buren’s term.28 At the
end of the four years, with significant cuts in both national
spending and revenue, the depression-generated debt was hold-
ing near $5 million.2?

26(].S. Department of Commerce, Historical Statistics of the United States: Colo-
nial Times to 1970 (Washington, D.C.: U.S. Government Printing Office,
1975), pt. 2, Series Y335-38.

275peech of Congressman J.A. Rockwell of Connecticut, Congressional Globe,
30th Cong., 1st Sess. (January 11, 1848} app. p. 106; “Appropriations and
Expenditures for Public Buildings, Rivers and Harbors, Forts, Arsenals,
Armories, and Other Public Works from March 4, 1789, to June 30, 1882,”
47th Cong., 1st Sess (1881-82), Senate Executive Documents, no. 196, pp.
114, 286, 340, 521, 529.

28Daniel Feller, The Public Lands in Jacksonian Politics (Madison: University
of Wisconsin Press, 1984), which supersedes both George M. Stephenson,
The Political History of Public Lands from 1840 to 1862: From Pre-Emption to
Homestead (Boston: Richard G. Badger, 1917), and Raynor G. Wellington,
The Political and Sectional Influence of the Public Lands, 1828-1842 (Cam-
bridge, Mass.: Riverside Press, 1914). Congress had passed the first pre-
emption act in 1830, but it was retrospective, applying to past squatters
on government land, and so required periodic renewal.

29Van Buren, in December 1840 after his defeat for reelection, summarized
what he felt were his administration’s accomplishments. His fourth annual
message to Congress listed “two-contested points in our public policy”
that had dominated his term: “I allude to a national debt and a national
bank. . . . Coming into office the declared enemy of both, I have earnestly
endeavored to prevent a resort to either.” Unwilling to raise taxes to bal-
ance the budget, Van Buren could claim: “The small amount of Treasury
notes . . . still outstanding” is less “than the United States have in deposit
with the States.” Van Buren is here referring to the $28 million distributed
to the states, technically in the form of a loan, by the Deposit-Distribution
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Closer examination of the economy’s fluctuations reveals
the enormous benefits of this retrenchment. The two banking
crises that dominated the Van Buren administration had similar
causes but different outcomes. In both cases, the proximate
cause was a decline in foreign inflows of specie precipitated
when the Bank of England raised its discount rate. The panic of
1837, however, was a sharp and short correction that followed
right on the heels of two years of price inflation at an annual
rate approaching 15 percent. After wholesale prices fell back
nearly 20 percent over a year, and output less than 5 percent,
the economy seemed to recover. The suspension of 1839, in con-
trast, hit fewer banks but foreshadowed a protracted deflation.
The country’s total money stock—specie, banknotes, and bank
deposits—declined by one-third during the next four years, and
prices plummeted 42 percent.30

Act of 1836. Richardson, ed., Messages and Papers of the Presidents, vol. 3,
pp- 1828 and 1824.

30The best overall treatment of these economic fluctuations and their
causes is Peter Temin, The Jacksonian Economy (New York: W.W. Norton,
1969). But also consult chap. 5 of Timberlake, Monetary Policy in the United
States. Together Timberlake and Temin have demolished the traditional view
that Jackson’s Specie Circular brought on the banking crisis of 1837. As
Timberlake concludes (p. 61), “[Tlhe Specie Circular was dramatic but
inconsequential.” However, Temin inexplicably rejects Timberlake’s persua-
sive case that Clay’s distribution of the surplus was a major contributing
factor to the earlier panic. Additional details are in Reginald Charles
McGrane, The Panic of 1837: Some Financial Problems of the Jacksonian Era
(Chicago: University of Chicago Press, 1924); Walter Buckingham Smith
and Arthur Harrison Cole, Fluctuations in American Business, 1790-1860
(Cambridge, Mass.: Harvard University Press, 1935); Samuel Rezneck,
“The Social History of an American Depression, 1837-1843,” American His-
torical Review 40 (July 1935): 662-87 (reprinted as chap. 4 of Rezneck,
Business Depressions and Financial Panics: Essays in American Business and
Economic History [New York: Greenwood, 19681); George Macesich,
“Sources of Monetary Disturbances in the U.S., 1834-1845,” Journal of
Economic History 20 (September 1960): 407-34; and Rockoff “Money,
Prices, and Banks in the Jacksonian Era.” Although there are crude con-
sumer price indices dating back to this period, I have followed Temin and
other authorities in quoting the more reliable and extensive wholesale price
indices. Presumably consumer prices would show less amplitude in their
fluctuations. Non-economists tend automatically to assume that because
the price decline was more severe after the suspension of 1839 than after
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Many economists have been struck by the comparison
between this second episode, the deflation of 1839-1843, and
the subsequent Great Depression of 1929-1933. Qualifying as
the two most massive monetary contractions in American his-
tory, they were of identical magnitude and extended over the
same length of time. But there the similarities end. During the
Great Depression, as unemployment peaked at 25 percent of the
labor force in 1933, ULS. production of goods and services collapsed
by 30 percent. During the earlier nineteenth-century contraction,
investment fell, but amazingly the economy’s total output did
not. Quite the opposite; it actually rose between 6 percent and
16 percent. This was nearly a full-employment deflation. Nor
are economists at any loss to account for this widely disparate
performance. The American economy of the 1930s was charac-
terized by prices, especially wages, that were rigid downward,
whereas in the 1840s, prices could fall fast and far enough to
quickly restore market equilibrium.3?

But why were prices and wages so much more flexible when
Van Buren was at the helm? The fact that the Great Depression,
America’s deepest and longest economic downturn, was also the
first to be met with a comprehensive program of federal inter-
vention offers some hint. Intervention commenced, further-
more, not with the well-known New Deal of President Franklin D.

1837 that the resulting depression must also have been more severe. As we
shall see, the evidence does not support this conclusion.

31Most of this comparison is drawn from Temin, The Jacksonian Economy,
p. 157. His table shows the money stock falling by 27 percent during the
Great Depression, but that is because he is looking at M1. If he had used
M2 instead, which is more consistent with his nineteenth-century defini-
tion of the money stock, the two monetary contractions are of almost
identical magnitudes. To get the 16 percent increase in output for
1839-1843, Temin relies on Robert E. Gallman’s unpublished annual esti-
mates of U.S. GDP. Thomas Senior Berry offers less satisfactory estimates
in Production and Population Since 1789: Revised GNP Series in Constant Dol-
lars (Richmond, Va.: Bostwick Press, 1988), which yield only a 6 percent
rise in output over the four years. Others who have noted similarities
between the two episodes include Milton Friedman and Anna Jacobson
Schwartz, A Monetary History of the United States, 1867-1960 (Princeton,
N.J.: Princeton University Press, 1963), p. 299; Douglass C. North, The
Economic Growth of the United States, 1790-1860 (New York: Prentice Hall,
1961), p. 202; and Hammond, Banks and Politics in America, p. 529. Ham-
mond as usual misinterprets the evidence and draws the wrong conclusion.

191



REASSESSING THE PRESIDENCY

Roosevelt, who did not enter office until early 1933 when the
economy was almost at rock bottom, but with his predecessor,
Herbert C. Hoover. This progressive Republican’s long tenure
during the 1920s as secretary of commerce, promoting trade
associations, product standardization, and business cartels, pre-
pared him to meet the stock-market crash of October 1929
with a vigorous effort to stop any fall of prices. Starting with
a series of White House conferences jawboning business leaders
into “voluntarily” holding up wage rates, Hoover pressed with
mixed results for further cartelization in agriculture, in the cot-
ton textile industry, in commercial aviation, and in the energy
industries—coal, oil, and electricity. He also signed into law in
1932 the largest peacetime tax increase in ULS. history, and
practically closed the borders to foreign trade with the Smoot-
Hawley Tariff of 1930, the highest in American history, in an
effort to hold up prices internationally. Roosevelt’s National
Recovery Administration and Agricultural Adjustment Admin-
istration simply made this concerted campaign for price sup-
ports more formal.32 Prices did indeed still drop by 31 percent
from 1929 to 1933, but not nearly as much as during the
deflation of the 1830s and 1840s. Although government poli-
cies may not explain fully the price rigidity of the 1930s, they
explain a lot.

The Little Magician, of course, was not single-handedly
responsible for preventing the earlier deflation from becoming
another Great Depression. His heroic resistance to the expansion
of central power received vital aid from the Democratic coalition
that he had helped to forge. And given that total federal spending
started at less than 2 percent of GDP in the mid 1830s, as com-
pared with nearly twice that in the 1920s, Clay’s misguided

32Hoover’s contributions to price rigidity are exposed in three works by
Murray Rothbard: “The Hoover Myth,” in For a New America: Essays in His-
tory and Politics from Studies on the Left, 1959-1967, James Weinstein and
David W. Eakens, eds. (New York: Vintage, 1970), pp. 162-79; “Herbert
Hoover and the Myth of Laissez-Faire,” in A New History of Leviathan:
Essays on the Rise of the American Corporate State, Ronald Radosh and Mur-
ray Rothbard, eds. (New York: E.P Dutton, 1972), pp. 111-45; and Amer-
ica’s Great Depression, 5th ed. (Auburn, Ala.: Mises Institute, 2000). See also
Richard K. Vedder and Lowell E. Gallaway, Out of Work: Unemployment and
Government in Twentieth-Century America, rev. ed. (New York: New York
University Press, 1997), pp- 74-111, 128-49.
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recovery measures would probably not have been as economi-
cally devastating as those of Hoover and Roosevelt. Once Van
Buren’s term ended, a few of Clay’s measures were implemented
briefly. Congressional Whigs were able to secure President
Tyler’s assent to their voluntary bankruptcy bill, to a watered-
down distribution of the proceeds from land sales to the states,
and to a tariff hike justified as a way to eliminate depression
deficits. But the distribution was abruptly ended in 1842, after
only a year, in order to secure enough legislative votes for the
tariff increase, whereas the Whigs themselves were embarrassed
into repealing the bankruptcy act in 1843 after thirty thousand
fortune-seekers had used its provisions to get out of more than
$400 million worth of debt.33 The deflation had just about run
its course, anyway, and by 1846 the new Polk administration
had brought the tariff back down. The refusal to bail out
defaulting state governments produced a widening ripple of
salutary effects, not the least of which was making more diffi-
cult any future squandering of state money on public works
and government-owned railroads. The Red Fox of Kinderhook
thus had held the pass at the crucial time, when doing so was
politically unpopular, against powerful mercantile, financial,
and other special interests clamoring for national assistance. The
depression of 1837, more than any other factor, brought about
his overwhelming trouncing in the presidential election of 1840 at
the hands of General Harrison, hero of the battle of Tippecanoe.

v

No politician, especially one successful enough to be elected to
the United States’s highest office, can be perfect. Martin Van Buren'’s
most morally egregious and fiscally exorbitant compromises with
government coercion stemmed from his faithful adherence to
Andrew Jackson'’s ruthless program of Indian removal. Most of
the tribes of the Southwest had already gone to Oklahoma, but

33Charles Warren, Bankruptcy in United States History (Cambridge, Mass.:
Harvard University Press, 1935), pp. 56-85. A compromise bill, providing
for both voluntary and involuntary bankruptcy but exempting corpora-
tions (which means all state-chartered banks), passed the Senate on June 25,
1840, while Van Buren was still in office, but was rejected by the Democra-
tic-controlled House. The Whigs were only able in 1841 to pass a similar
measure with some blatant logrolling, in which Western votes for bank-
ruptcy were bought with the promise of Eastern votes for distribution.
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an assortment of Northwest tribes still awaited deportation
beyond the Missouri River. More troublesome, seventeen thou-
sand Cherokee had legally delayed eviction from their homes in
North Carolina, Georgia, Tennessee, and Alabama, whereas
approximately four thousand Seminoles mingled with more than
one thousand blacks, many of them escaped slaves, were putting
up effective military resistance in Florida. Although General Win-
field Scott did his best to ensure that Cherokee removal was peace-
ful and humane, bad weather and inadequate appropriations
turned the journey into a “Trail of Tears,” in which hundreds per-
ished before the process was completed in early 1839. The second
Seminole war, having erupted in 1835 prior to Van Buren’s inau-
guration, degenerated into a vicious and unrelenting counter-
insurgency struggle that was still raging as he left office. President
Tyler finally ended what had become the U.S. Army’s most costly
and lengthy Indian war with a proclamation in 1842 that per-
mitted three hundred surviving Seminoles to remain in Florida on
reservations, essentially the same terms that Van Buren had
rejected in 1838. The war and other removals occasioned a one-
half increase in the regular army'’s authorized size—from around
eight thousand to more than twelve thousand soldiers—and a
new string of forts. The most that can be said in the Little Magi-
cian’s behalf is that these burdensome expenses make his success
at rolling back federal expenditures all the more remarkable.34
Because the Seminoles harbored fugitive slaves, the Florida
war was intimately intertwined with concessions that Van
Buren made to slaveholders. During his first presidential bid, the
Calhounite press had tried to cripple the New Yorker’s candidacy

34Ronald N. Satz, American Indian Policy in the Jacksonian Era (Lincoln: Uni-
versity of Nebraska Press, 1975); Francis Paul Prucha, The Sword of the
Republic: The United States Army on the Frontier, 1783-1846 (New York:
Macmillan, 1969), pp. 249-306; John K. Mahon, History of the Second
Seminole War, 1835-1842 (Gainesville: University of Florida Press, 1967);
Grant Foreman, Indian Removal: The Emigration of the Five Civilized Tribes of
Indians (Norman: University of Oklahoma Press, 1932). The authorized
increase in the regular army took effect in July 1838, but an examination
of the U.S. Department of Commerce, Historical Statistics of the United
States, pt. 2, Series Y904-16, reveals that total army personnel had risen to
12,449 by 1837. That is because the Seminole War had already induced
Congress to authorize in May 1836, while Jackson was still president,
enlistment of 10,000 additional emergency troops to serve for six to twelve
months.
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in the South by branding him an abolitionist. Van Buren coun-
tered with an announcement that he was “the inflexible and
uncompromising opponent of any attempt on the part of Con-
gress to abolish slavery in the District of Columbia, against the
wishes of the slaveholding states.”35 He also went along with
various “Gag Rules” on receiving abolitionist petitions that Con-
gress implemented between 1836 and 1844, and during the
1840 election promised to veto any antislavery restrictions Con-
gress might place on Florida’s admission to the Union. His
accommodation with the peculiar institution had greatest prac-
tical impact in the case of the Amistad, a Spanish schooner that
had fallen into the custody of a U.S. revenue cutter in 1839,
after the slaves on board had successfully mutinied. The presi-
dent stood ready to hand the blacks over to Spanish authorities,
despite their having been illegally kidnapped from Africa. But
the case became tied up in U.S. courts, and after the administra-
tion appealed, the Supreme Court in March 1841 freed the
Africans.36

Although the Little Magician’'s Faustian bargain to hold
together the sectional wings of a national party dedicated to fru-
gal government was more pronounced during his presidency
than either before or after, its extent should not be exaggerated.
Nearly twenty years earlier Van Buren, serving in the New York
legislature, had endorsed the prohibition of slavery in Missouri,
as he would later support the Wilmot Proviso, barring the
extension of slavery into the territories acquired from Mexico.
Not only was the eighth president quite capable of disappoint-
ing slaveholder hopes for Texas annexation, but he never
appeased Southerners to the lengths that a James Buchanan
would endorse or a John C. Calhoun would demand. The presi-
dent refused to overturn the conviction of a navy lieutenant
court-martialed for excessive flogging, in spite of Southern
complaints that the prosecution had relied on testimony of two

35As quoted by Van Buren in his first inaugural, Richardson, ed., Messages
and Papers of the Presidents, vol. 2, p. 1535.

36william Lee Miller, Arguing About Slavery: The Great Battle in the United
States Congress (New York: Alfred A. Knopf, 1996); Howard Jones, Mutiny
on the Amistad: The Saga of a Slave Revolt and Its Impact on American Aboli-
tion, Law, and Diplomacy (New York: Oxford University Press, 1987); and
Mary Cable, Black Odyssey: The Case of the Slave Ship Amistad (New York:
Viking Press, 1971).
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black seamen.37 The New Yorker’s vice-presidential running mate
in both 1836 and 1840 was a Southerner, Colonel Richard M.
Johnson of Kentucky, yet hardly one who made his fellow slave-
holders comfortable. Johnson had violated the color line by
openly living with a black mistress and acknowledging their
two daughters. Such limits on Van Buren’s ability to placate
Southerners were reflected by the stiff presidential opposition he
faced in 1836 in the South, a region that had gone solidly for
Old Hickory. The Little Magician did even worse in the South in
1840 running against Harrison, an Ohioan who was Virginia-
born.38

The Van Buren administration’s readiness to return the
Amistad mutineers was also motivated in part by diplomatic
considerations. The objective of friendly relations with foreign
powers was responsible for another of the president’s lapses in
1837. To supplement efforts to calm tensions during the Cana-
dian rebellions, he asked Congress for a new neutrality law. The
existing act of 1818 was mainly maritime, and Van Buren
wanted the power to prevent private citizens from organizing
raids on foreign soil. Congress was in this instance more sensi-
tive to civil liberties, so it declined to permit the use of military

37Cole, Martin Van Buren and the American Political System, pp. 362-63; Wil-
son, The Presidency of Martin Van Buren, p. 200.

38Richard H. Brown, “The Missouri Crisis, Slavery, and the Politics of Jack-
sonianism,” South Atlantic Quarterly 65 (Winter 1966): 55-72, is an influ-
ential but simplistic argument that Martin Van Buren’s Democracy was
intentionally and unequivocally proslavery—an argument which is
echoed in Leonard L. Richards, “The Jacksonians and Slavery,” in Anti-
slavery Reconsidered: New Perspectives on the Abolitionists, Lewis Perry and
Michael Fellman, eds. (Baton Rouge: Louisiana State University Press,
1979), pp. 99-118. For more sophisticated and balanced considerations of
this question, see John McFaul, “Expediency vs. Morality: Jacksonian Pol-
itics and Slavery,” Journal of American History 62 (June 1975): 24-39;
William H. Riker, Liberalism Against Populism: A Confrontation Between the
Theory of Democracy and the Theory of Social Choice (San Francisco: W.H.
Freeman, 1982), pp. 213-32; William W. Freehling, The Road to Disunion:
Secessionists at Bay, 1776-1854 (New York: Oxford University Press,
1990), pp. 287-352; J. David Greenstone, The Lincoln Persuasion: Remaking
American Liberalism (Princeton, N.J.: Princeton University Press, 1993),
pp- 154-85; and Sean Wilentz, “Slavery, Antislavery, and Jacksonian
Democracy,” in The Market Revolution in America: Social, Political, and Reli-
gious Expressions, 1800-1880, Melvyn Stokes and Stephen Conway, eds.
(Charlottesville: University Press of Virginia, 1996), pp. 202-23.
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force against groups merely organizing and planning such an
expedition. Instead, under a new law that would expire two
years after its passage in 1838, civil authorities could seize arms,
ammunition, vehicles, and vessels attempting to cross the bor-
der.3?

Two years later Van Buren carelessly passed along to Con-
gress a report from his secretary of War, Joel R. Poinsett. Poin-
sett (for whom the poinsettia was named) was a staunch
Unionist from South Carolina, more nationalistic than his chief
executive. The administration’s frequent diplomatic and military
tribulations inspired the secretary to request a militia reorgani-
zation similar to what had been suggested by nearly every pres-
ident since George Washington. Under the plan, the regular
army each year would call out and rigorously drill from the
state militia rolls an active force of one hundred thousand men,
who would then be available for rapid mobilization. Once the
Whigs got wind of this scheme for universal military training,
they set off an uproar. Many states were already undermining
the basis for such a reorganization by replacing their compul-
sory militias with voluntary systems. The Little Magician, who
had not previously read the plan, promptly disavowed it. To the
charge of favoring standing armies, he responded:

If T had been charged with the design of establishing among
you at public expense, a menagerie of two hundred thousand
wild beasts, it would not have surprised me more, nor would
it, in my judgment, have been one jot more preposterous.49

But the disavowal was not in time to avoid political damage in
the ongoing presidential race. Poinsett’s proposal was destined to
be the last effort to nationalize the state militias until after the
Civil War.41

395tevens, Border Diplomacy, pp. 27-28.
40As quoted in Curtis, The Fox at Bay, p. 201.

41Marcus Cunliffe, Soldiers and Civilians: The Martial Spirit in America,
1775-1865 (Boston: Little, Brown, 1968), pp. 197-99; Russell E Weigley,
History of the United States Army (New York: Macmillan, 1967), pp. 156-57;
J. Fred Rippy, Joel R. Poinsett: Versatile American (Durham, N.C.: Duke Uni-
versity Press, 1935), pp. 175-77; Curtis, The Fox at Bay, pp. 199-201; Wil-
son, The Presidency of Martin Van Buren, pp. 188-89. For background on the
evolution of the militia during this period, consult John K. Mahon, History
of the Militia and National Guard (New York: Macmillan, 1983), pp. 63-96.
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The New Yorker’s years in the White House saw the first
national regulation of steamboats and a nationally funded sci-
entific expedition. President Jackson had recommended “precau-
tionary and penal legislation” after an explosion on a Red River
steamboat in 1833 had killed Senator Josiah S. Johnston of
Louisiana. Not until 1838 did Congress enact a law that required
federal inspection of boilers and hulls on passenger vessels. They
entrusted supervision to district judges, however, and the cre-
ation of a regular inspection bureaucracy within the Treasury
Department had to await the future Whig presidency of Millard
Fillmore.#2 The navy’s South Sea Exploring Expedition, under
the command of Lieutenant Charles Wilkes, set sail in August
1838 on a four-year voyage that would claim discovery of
Antarctica. But it had been the brainchild of former President
John Quincy Adams, and Congress had appropriated the money
nearly a year before Van Buren entered office.

To offset these relatively minor transgressions on market
enterprise, the eighth president deserves credit for enthusiasti-
cally embracing reforms suggested by his postmaster general
Amos Kendall of Kentucky. Kendall wanted to eliminate the
heavy postal subsidy for newspapers, instituted back in 1792,
which resulted in newspapers providing no more than 15 per-
cent of postal revenue even though they accounted for more
than 95 percent of deliveries by weight. The head of the Post
Office also tried to rein in the congressional franking privilege.
Needless to say, Congress was not interested in either of these
reforms.4+3 Mention should be made of Van Buren’s executive
order, in the midst of his campaign for reelection, mandating a
ten-hour day on all federal public works.

42Leonard D. White, The Jacksonians: A Study in Administrative History,
1829-1861 (New York: Free Press, 1954), pp. 442-46; Lloyd M. Short,
Steamboat-Inspection Service: Its History, Activities and Organization (New
York: D. Appleton, 1922), pp. 1-6; John H. Morrison, History of American
Steam Navigation (New York: W.F. Sametz, 1903), pp. 591-92. Neither Cur-
tis, The Fox at Bay, nor Wilson, The Presidency of Martin Van Buren, mentions
this regulatory development. To my knowledge, there is no economic study
of steamboat inspection’s efficacy, but we may safely assume that it was
as inefficient and counterproductive as nearly all other federal regulation.

43Richard R. John, Spreading the News: The American Postal System from
Franklin to Morse (Cambridge, Mass.: Harvard University Press, 1995),
p- 40, passim; Wilson, The Presidency of Martin Van Buren, pp. 172-75.
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Vv

The election of 1840 turned into a political circus. Under the
savvy management of such rising Whig politicos as Thaddeus
Stevens of Pennsylvania and Horace Greeley, William Seward,
and Thurlow Weed of New York, the apologists for mercantilism
learned to throw off the historic taint of elitist privilege and
appeal for the first time directly to the masses. William Henry
Harrison earned the sobriquet “General Mum” for obscure posi-
tions on the issues, while his party adopted no platform and
emphasized its candidate’s military record during the War of
1812 and his alleged frontier, log-cabin origins. Harrison was in
reality the scion of Virginia aristocracy, but that did not stop the
Whigs from falsely portraying Martin Van Buren as the effete
grandee, extravagant with public money. The popular rallies,
colorful slogans, and huckster excitement surrounding the
Whigs’s “Log Cabin and Hard Cider” campaign caused the Demo-
cratic Review to cry out in despair: “We have taught them to con-
quer us!”44 Still, it was the lingering trauma of hard times, cou-
pled with disgruntled Southern and Northern expansionism and
the exaggerated fears of Democratic Caesarism, that brought
about the Little Magician’s political defeat at the hands of
“Tippecanoe and Tyler too.” Voter turnout was much higher in
1840 than four years earlier——jumping from 57.8 percent of
those eligible to 80.2 percent—so that Van Buren actually
received 400,000 more votes, but he carried only seven out of
twenty-six states.4>

Heading back to Kinderhook in March of 1841 with his
usual good cheer, Van Buren felt confident of future vindication.
Instead, he would watch the Democracy abandon his peaceful

44As quoted in Glyndon G. Van Deusen, The Jacksonian Era, 1828-1848
(New York: Harper and Brothers, 1959), p. 148.

45Robert Gray Gunderson, The Log-Cabin Campaign (Lexington: University
of Kentucky Press, 1957), and Michael E Holt, “The Election of 1840, Voter
Mobilization, and the Emergence of the Second American Party System: A
Reappraisal of Jacksonian Voting Behavior,” in Holt, Political Parties and
American Political Development: From the Age of Jackson to the Age of Lincoln
(Baton Rouge: Louisiana State University Press, 1992), pp. 151-91. See also
articles by Joel H. Silbey, “Election of 1836,” and William Nisbet Chambers,
“Election of 1840,” both in History of American Presidential Elections, Arthur
M. Schlesinger, Jr., Fred L. Israel, and William P. Hansen, eds. (New York:
Chelsea House, 1971), vol. 1.
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foreign policy and, as a result, tear itself apart along with the
Union, as he had foretold; he did not live to see his economic pre-
cepts go out of fashion as well. Nevertheless, the Little Magician
could feel justifiable pride in his single term. Glyndon G. Van
Deusen, a historian not at all sympathetic to laissez-faire, pro-
vides one of the fairest modern assessments:

[W]ith all his weaknesses, the fact remains that Van Buren was
honest; that he knew the value of and habitually sought coun-
sel; that he deliberated before making decisions; and that his
four years in the White House demonstrated, for better or for
worse, a perfectly logical development of the left-wing ten-
dencies of Jacksonian Democracy, a development which it took
courage to foster in the face of a catastrophic depression.6

Defying the median voter model of public-choice theory, the
eighth president moved, not toward the center, but risked polit-
ical injury to become more radical while in office. As a result,
this admirer of both Thomas Jefferson and Andrew Jackson
presided himself over an administration marred by none of their
inconsistencies. Nothing like the Sage of Monticello’s despotic
embargo, his unconstitutional Louisiana Purchase, or his vindic-
tive witch-hunt against Aaron Burr disfigured the New Yorker’s
term. Nor anything to compare with Old Hickory’s executive
bullying of South Carolina, France, or Congress (to name just a
few). The Little Magician remained truer to Old Republican prin-
ciples than either of these more renowned known champions of
liberty, even though the panic of 1837 arguably proffered as
weighty a temptation for compromise.

Since Van Buren is being held up to a libertarian yardstick,
perhaps it would be more appropriate to compare him with
other nonactivist chief executives, those that mainstream histo-
rians tend to dismiss. Grover Cleveland, a later Democratic
president who similarly confronted major depression, is actually
In my opinion the strongest contender for superior accolades,
but his signing the Interstate Commerce Act, his use of troops
during the Pullman strike, and his involvement in the Venezue-
lan boundary dispute demonstrate a weaker commitment to free
markets, civil liberties, and nonintervention. Warren Harding
and Calvin Coolidge, it is true, implemented the brilliant fiscal

46Van Deusen, The Jacksonian Era, p. 114.
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program of Secretary of the Treasury Andrew Mellon, yet the
economic meddling of their secretary of Commerce, Herbert
Hoover, cancels that out. John Tyler looks good as long as you
focus only on his vetoes; we have already mentioned the bills he
signed and his Texas intrigue, to which you can add suppression
of the Dorr Rebellion in Rhode Island. One thing alone disquali-
fies Millard Fillmore from consideration: the Fugitive Slave Act
of 1850, among the most draconian laws Congress ever passed.
As for Franklin Pierce and James Buchanan, even if we overlook
their proslavery policies in Kansas, Pierce still has his imperialis-
tic ambitions revealed in the Ostend Manifesto, whereas
Buchanan stands indicted for dispatching the army to Utah in
the Mormon War. And the single-term, post-Civil War Republi-
cans—Rutherford B. Hayes, James A. Garfield-Chester A.
Arthur, and Benjamin Harrison—with their high protective tar-
iffs, pork-barrel subsidies, and profligate veterans’ benefits, are
not even in the running.

But the case for Van Buren'’s greatness goes beyond his being
the least bad U.S. president. While avoiding foreign wars, he did
more than maintain the domestic status quo. He reduced the
power and reach of central authority in the face of stiff resist-
ance and thereby helped the American economy weather one of
its most severe deflations. The Little Magician also brought an
ideological clarity to American politics that has seldom been
equaled. Although the Democracy would stray in significant
and reprehensible ways from the principled course he had
charted, his imprint still left an enduring legacy. The Democra-
tic Party remained the political alliance with the strongest affin-
ity for laissez-faire, personal liberty, and free trade until almost
the turn of the century. All will acknowledge, I believe, that
Americans once enjoyed greater freedom from government
intervention than any other people on the face of the earth. For
that accomplishment, Martin Van Buren deserves as much credit
as any other single individual—and certainly more credit than
any other president of the United States.

I thank Fabbian George Dufoe III, Lynda Esko, K.R. Constantine Gutzman,
Michael E Holt, Ross Levatter, Charles J. Myers, Robert V. Remini, Larry
Schweckart, Richard H. Timberlake, Jr., and Dyanne Petersen for their com-
ments. Of course, [ alone am responsible for any remaining errors.
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7
ABRAHAM LINCOLN AND THE
TRIUMPH OF MERCANTILISM

THoMAS J. DILORENZO

[ presume you all know who I am. I am humble Abraham Lin-
coln. [ have been solicited by many friends to become a candidate
for the legislature. My politics are short and sweet, like the old
woman’s dance. I am in favor of a national bank . . . in favor of
the internal improvements system and a high protective tariff.

—Abraham Lincoln, 1832
The Collected Works of Abraham Lincoln

of what he devoted virtually his entire political career to

prior to being elected president in 1860. Lincoln was
always a Whig and was almost single-mindedly devoted to the
Whig agenda of protectionism, central banking, and corporate
welfare for the railroad and shipping industries—euphemisti-
cally referred to as “internal improvements.”

Although he will forever be remembered as the “Great Eman-
cipator,” Lincoln was not particularly concerned with the slav-
ery Issue prior to 1860. According to Roy Basler, the editor of
Lincoln’s collected works, as of 1857, Lincoln “had no solution
to the problem of slavery except the colonization idea which he
had inherited from Henry Clay . . . when he spoke . . . of respect-
ing the Negro as a human being, his words lacked effective-
ness.”1

What did preoccupy Lincoln’s political mind throughout his
career was the Whig Party’s mercantilist economic agenda,
which was named “The American System” by Henry Clay, the
undisputed leader of the Whigs and Lincoln’s professed political
idol and role model. Lincoln spent nearly three decades preceding
his election as president working tirelessly in the trenches of the
Whig and (after 1856) Republican parties to organize voters in

This statement by Abraham Lincoln is a succinct summary

1Roy Basler, Abraham Lincoln: His Speeches and Writings (New York: Da
Capo, 1946), p. 23.
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Illinois and other states on behalf of the Whigs’ mercantilist
agenda. It is not surprising, therefore, that once he was elected
president, he presided over the enactment of that agenda. Thus,
Lincoln’s election as president signified the triumph of mercan-
tilism—a set of economic policies that would become a perma-
nent drag on the economy and a source of pervasive political
corruption for decades to come.

AILWAYS A WHIG

Mercantilism, which reached its height in the Europe of the sev-
enteenth and eighteenth centuries, was a system of statism which
employed economic fallacy to build up a structure of imperial
state power, as well as special subsidy and monopolistic privilege
to individuals or groups favored by the state.

— Murray N. Rothbard
The Logic of Action Two

In 1859 Lincoln declared that he was “always a whig in pol-
itics.”2 And indeed he was. Both he and his wife were ardent
admirers of Henry Clay, the leader of the Whigs. In his 1852
eulogy to Clay, Lincoln called him “the great parent of Whig prin-
ciples” and “the fount from which my own political views
flowed.”3 Indeed, “one could hardly read any paragraph” in the
eulogy, writes Roy Basler, “without feeling that Lincoln was, con-
sciously or unconsciously, inviting comparison and contrast of
himself with Clay.”4 “From the moment Lincoln first entered
political life as a candidate for the state legislature during the . . .
1832 presidential election,” writes historian Robert Johannsen,
“he had demonstrated an unswerving fidelity to the party of
Henry Clay and to Clay’s American System, the program of inter-
nal improvements, protective tariff, and centralized banking.”5

2David Herbert Donald, Lincoln (New York: Simon and Schuster, 1996).
3Basler, Abraham Lincoln, p. 264.
4bid., p. 18.

SRobert Johannsen, Lincoln, the South, and Slavery: The Political Dimension
(Baton Rouge: Louisiana State University Press, 1991), p. 14.
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THE MASTER POLITICIAN

Lincoln began a very active career in Illinois politics in 1832,
but the citizens of that state never elected him to any major
office, such as U.S. senator or governor. He only served one
term in Congress and eight years in the state legislature, along
with several more menial positions, such as county surveyor.

Nevertheless, Lincoln was a skilled politician, described by
historian David Donald as “the master wirepuller who operated
the state political organization first of the Whig Party and, after
its decay, that of the Republicans.”¢ Lincoln made hundreds of
“stump speeches” on behalf of the Whigs and was extraordinar-
ily gifted in the use of rhetoric. (Of course, saying that a politi-
cian is gifted in the use of rhetoric is a polite way of saying he
is a talented liar, deceiver, and manipulator.) Contrary to the
impression one gets from reading popular historical accounts of
Lincoln as statesman and constitutional philosopher, he spent
virtually his entire political career prior to 1860 engulfed in the
dirty work of party politics. For example, in the 1840 presiden-
tial election, Lincoln sent written instructions to party activists
within the state informing them that “the whole state must be
so well organized that every Whig can be brought to the polls.””
He then went on in great detail:

So divide your county into “small districts” and appoint in
each a subcommittee; make a perfect list of all the voters, and
ascertain with certainty for whom they will vote. Designate
doubtful voters in separate lines, indicating their probable
choice. Each subcommittee must keep a constant watch on the
doubtful voters and have them talked to by those in whom
they have the most confidence—also Whig documents must be
given them . . . on election day see that every Whig is brought
to the polls.8

By 1860, after nearly thirty years as a “party operative,”
Lincoln “had maneuvered himself into a position where he con-
trolled the party machinery, platform, and candidates of one of

6Donald, Lincoln, p. 66.
7Ibid., p. 104.
81bid.
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the pivotal states in the Union.”? One biographer described him
as “the smartest parliamentarian and cunningest logroller” in
the Illinois legislature.10

Lincoln was not a guileless, naive, and unsophisticated
“backwoodsman” and “rail splitter.” He was a shrewd, cynical,
manipulative politician who was not above playing dirty tricks,
such as writing anonymous letters to the editor of newspapers
denouncing his political opponents.!! Perhaps his most success-
ful political trick was to portray himself as an innocent babe-in-
the-woods when it came to politics. One of the biggest lies he
ever told was to a group of Pennsylvania politicians who had
come to the White House to confer with him: “You know I never
was a contriver,” the consummate political contriver and
manipulator said; “I don’t know much about how things are
done in politics.”12 Lincoln was also fond of portraying himself
as a friend of the “farmer and the mechanic,” although in real-
ity the Whig Party championed tariffs, inflationary finance, and
corporate welfare for the benefit of big business at the expense of
farmers and mechanics.

THE CENTRAL BANK CRUSADER

Lincoln was such a blind follower of the Whig Party line that
many of his economic policy speeches were embarrassingly
illogical and sounded dumb and foolish. In 1840 he made
numerous speeches in favor of establishing a central bank even
though he had no educational background at all in economics
and merely mouthed slogans that may well have been written
by someone else. Like all Whigs, Lincoln was in favor of infla-
tionary finance through the printing of paper money by a cen-
tral bank or, if need be, by state government banks, and was an
ardent opponent of a monetary system based on gold or any
other precious metal.

After Andrew Jackson destroyed the Second Bank of the
United States in the early 1830s, Lincoln and the Whigs turned

9Ibid., pp. 66-67.

10Paul M. Angle, ed., The Lincoln Reader (New York: Da Capo Press, 1947),
p. 83.

11Edgar Lee Masters, Lincoln, The Man (Columbia, S.C.: Foundation for
American Education, 1997), p. 77.

2Donald, Lincoln, p. 66.
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(for the moment) from advocating central banking to champi-
oning fiat currency issue by state government banks, ostensibly
to pay for their “internal improvements” schemes. As a member
of the Illinois legislature, Lincoln repeatedly opposed proposals
by Democratic legislators to investigate the lllinois State Bank.13
In December of 1840, the Democrats, who were in the majority
in the legislature, wanted to force the bank to make payments
in specie instead of paper. The bank was authorized to continue
its suspension of specie payment through the end of the year,
after which it would have to make specie payments.

Lincoln and the Whigs wanted desperately to avoid this
move toward sound money based on gold so, in an attempt to
stop the adjournment of the legislature, Lincoln and his fellow
Whigs bolted for the door, which unfortunately was locked and
guarded. Their objective was to leave the room so that there was
no quorum to vote for adjournment. Blocked from the normal
entrance, Lincoln then jumped out of the first-story window and
was followed by his lemming-like Whig compatriots. The
Democrats began calling them “Lincoln and his flying
brethren.”14

THE LIFELONG PROTECTIONIST

In the 1844 elections, he championed the second plank of the
Whig platform, protectionist tariffs, with the most absurd eco-
nomic arguments. He argued that protectionist tariffs would not
harm the average consumer at all because they would be col-
lected only from “those whose pride, whose abundance of
means, prompt them to spurn the manufactures of our own
country, and to strut in British cloaks, and coats and pan-
taloons.”15 He told a newspaper reporter that “he could not tell
the reason,” but he was sure that protectionist tariffs would
“make everything the farmers bought cheaper.”16

Like many other Whig politicians, Lincoln familiarized him-
self with the protectionist writings of Henry C. Carey, who
apparently earned a living by popularizing protectionist myths
on behalf of the Pennsylvania steel industry. One of these myths

131bid., p. 77.
141hid.

15[bid., p. 110.
161bid.
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adopted and repeated by Lincoln was that free trade would sup-
posedly increase costs and prices because so much “useless
labor” would be employed transporting goods from one coun-
try to another.?” According to this “logic,” the importation of
goods to llinois from Kentucky, Ohio, Indiana, and Pennsylva-
nia would also have been undesirable, in Lincoln’s opinion,
because of all the “useless labor” expended in transporting them
across state lines. Mercantilism relies crucially on the spreading
of economic fallacies.

Lincoln also believed in a crude version of the Marxian labor
theory of value, announcing that free trade perpetuated a sys-
tem whereby “some have laboured, and others have, without
labour, enjoyed a large portion of the fruits. . . . To secure to each
labourer the whole product of his labour, or as nearly as possi-
ble, is a most worthy object of any good government.”18

CHAMPION OF CORPORATE WELFARE

By 1838, Lincoln had worked his way up to the position of
leader of the Illinois Whig Party. In that capacity, he was influ-
ential in passing legislation with regard to the third major ele-
ment of Whigism: corporate welfare, or “internal improve-
ments.” At the time, the use of federal funds for so-called
internal improvements, such as subsidies to the railroad indus-
try, were widely believed to be unconstitutional. But thanks to
Lincoln’s political skills, Illinois was a leader in using state tax
revenues for such purposes.

The Illinois experience in government-funded “internal
improvements” during the late 1830s, under Lincoln’s political
leadership, provided a case study of why such uses of tax dol-
lars were viewed with great suspicion. William H. Herndon, Lin-
coln’s law partner and one of his closest friends, described the
Illinois “internal improvement” program in 1838 as

reckless and unwise. The gigantic and stupendous operations
of the scheme dazzled the eyes of nearly everybody, but in the
end it rolled up a debt so enormous as to impede the other-
wise marvelous progress of lllinois. The burdens imposed by
this Legislature under the guise of improvements became so

171bid.
181bid.
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monumental in size it is little wonder that at intervals for
years afterward the monster of [debt] repudiation often showed
its hideous face above the waves of popular indignation.19

George Nicolay and John Hay, who studied law in Lincoln’s
Springfield law offices and later served as his personal secretaries
in the White House, described the internal improvements deba-
cle as follows:

The market was glutted with Illinois bonds; one banker and
one broker after another, to whose hands they had been reck-
lessly confided in New York and London, failed, or made away
with the proceeds of sales. The [internal improvements] sys-
tem had utterly failed; there was nothing to do but repeal it,
stop work on the visionary roads, and endeavor to invent
some means of paying the enormous debt. This work taxed
the energies of the Legislature in 1839, and for some years
after. It was a dismal and disheartening task. Blue Monday had
come after these years of intoxication, and a crushing debt
rested upon a people who had been deceiving themselves with
the fallacy that it would somehow pay itself by acts of the leg-
islature.?0

The Illinois legislature allocated $12 million in 1838 for this
“gigantic and stupendous” boondoggle. What Lincoln and the
Whigs promised, but did not deliver upon (according to Hern-
don), was that

Every river and stream . . . was to be widened, deepened, and
made navigable. A canal to connect the Illinois River and Lake
Michigan was to be dug . . . cities were to spring up every-

where; capital from abroad was to come pouring in; attracted
by the glowing reports of marvelous progress and great inter-
nal wealth, people were to come swarming in by colonies,
until in the end Illinois was to outstrip all others, and herself
become the Empire State of the Union.21

After spending the $12 million, observed Nicolay and Hay,

Nothing was left of the brilliant schemes of the historic Legisla-
ture of 1836 but a load of debt which crippled for many years

19Pqul M. Angle, The Lincoln Reader, p. 82.
201bid., pp. 100-01.
211bid., p. 83.

209



REASSESSING THE PRESIDENCY

the energies of the people, a few miles of embankments which
the grass hastened to cover, and a few abutments which stood
for years by the sides of leafy rivers, waitirig for their long
delaying bridges and trains.22

Herndon wrote that “The internal improvement systemn, the
adoption of which Lincoln had played such a prominent part,
had collapsed, with the result that Illinois was left with an enor-
mous debt and an empty treasury.”23

Similar financial disasters were created by Whig politicians
throughout the country. As described by John Bach McMaster
in his History of the People of the United States,

In every State which had gone recklessly into internal
improvements the financial situation was alarming. No works
were finished; little or no income was derived from them:;
interest on the bonds increased day by day and no means of
paying it save by taxation remained.24

The llinois scheme was nevertheless a marvelous political
success from the Whigs’ perspective, for they were able to take
credit for having dispensed $12 million in patronage. This is
what the Whigs really stood for: the acquisition of political
power through the dispensation of patronage. They had no
grand philosophy or ideology; they wanted political power and
private riches and had no qualms about using the taxpayers’
money as the mechanism for acquiring these things.

Discussing his involvement in the Illinois internal improve-
ments boondoggle of the late 1830s, Lincoln explained to a
friend that his career ambition was to become known as “the
Dewitt Clinton of Illinois.”25 New York Governor DeWitt Clinton,
explains historian Paul Johnson, “invented the ’‘spoils system,’
whereby an incoming governor turned out all officeholders and
rewarded his supporters with their jobs.”26

221bid., p. 102.

23William H. Herndon and Jesse W. Weik, Life of Lincoln (New York: Da
Capo, 1983), p. 161.

24John Bach McMaster, A History of the People of the United States, vol. 6,
1830-1842 (New York: D. Appleton, 1914), p. 628.

251bid.

26pPaul Johnson, A History of the American People (New York: HarperCollins,
1997), p. 336.
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Thus, Lincoln aspired to be a midwestern “Boss Tiveed,” a
political string-puller and patronage-dispenser, the “Godfather”
of Illinois politics. He understood that patronage was the route
to political power and, potentially, to personal wealth. It is not
Jjust coincidental that while championing taxpayer-funded corpo-
rate welfare for the railroad industry as a politician, Lincoln was
also one of the attorneys representing the Illinois Central Railroad
and was paid as much as $5,000 for a single case in 1853.27

During the next several years, Lincoln honed his skills as a
pork-barrel politician by guiding through the legislature a bill to
move the state capitol from Vandalia to Springfield, Illinois.
There was no particular reason why Springfield was necessarily
a better location. As explained by Illinois Governor Thomas Ford
in 1847, Lincoln and the Whigs in the state legislature simply
solicited and received political and financial support from vari-
ous interest groups in and around Springfield in return for their
legislative efforts. As the governor explained:

Thus it was made to cost the State about six millions of dollars
to remove the seat of government from Vandalia to Springfield,
half which sum would have purchased all the real estate in that
town at three prices; and thus . . . by multiplying railroads . . .
by distributing money to some of the counties, to be wasted by
the county commissioners, and by giving the seat of govern-
ment to Springfield, was the whole State bought up and bribed,
to approve the most senseless and disastrous policy which ever
crippled the energies of a growing country.28

WHO WERE THE WHIGS?

To better understand Lincoln's slavish devotion to Whig pol-
itics (which he declared to be identical to Republican Party poli-
tics as of 1856), it will be useful to present a brief overview of
American Whigism.

The American Whig Party was founded in 1832 as a reaction
to President Andrew Jackson'’s abolition of the Second Bank of the
United States. The name “Whig” was chosen to imply that these
men were opposed to despotism and centralized governmental
tyranny, as were the American Whigs of 1776 and, earlier, the
British Whigs who advocated classical liberalism.

27Masters, Lincoln, The Man, p. 123.
28Angle, The Lincoln Reader, pp. 87-88.

211



REASSESSING THE PRESIDENCY

But the very name “Whig” was a cleverly-contrived decep-
tion. The nineteenth-century American Whigs were in fact the
champions of centralized, consolidated government, and all stu-
dents of political philosophy understood at the time (much bet-
ter than they do today) that centralization of political power
was destructive of liberty. They claimed to be opposed to “exec-
utive power” (as opposed to the power of Congress), but in real-
ity they were only opposed to the kind of executive power that
was exercised by President Jackson in destroying the central
bank. If Jackson had been a supporter of central banking, it is
doubtful that the Whigs would ever have given a second
thought to the “dangers” of “executive power.” Indeed, they
lusted after such power for themselves.

There were Northern Whigs, like Lincoln, and there were
Southern Whigs, like John C. Calhoun, who opposed Jackson
but for different reasons. Calhoun battled Jackson over the 1828
Tariff of Abominations, which a South Carolina political con-
vention nullified. The nullification crisis was a battle between
states’-rights Southerners, like Calhoun, and Jackson. The
Northern Whigs were not in favor of Calhoun’s (and the Found-
ing TFathers’) cherished system of limited, decentralized govern-
ment; they merely found it to be politically convenient to form
a coalition with the Southern Whigs, among others.

The Northerners dominated the Whig coalition, which was
virtually defined by Henry Clay and Daniel Webster—especially
Clay. Edgar Lee Masters, the Illinois poet, playwright, and one-
time law partner of Clarence Darrow, provided what I believe to
be a perfect description of the nineteenth-century American
Whigs:

Clay was the champion of that political system [the Whigs]
which doles favors to the strong in order to win and to keep
their adherence to the government. His system offered shelter
to devious schemes and corrupt enterprises. . . . He was the
beloved son [figuratively speaking] of Alexander Hamilton
with his corrupt funding schemes, his superstitions concern-
ing the advantage of a public debt, and a people taxed to make
profits for enterprises that cannot stand alone. His example and
his doctrines led to the creation of a party that had no platform
to announce, because its principles were plunder and nothing
else. . . . These Whigs adopted the tricks of the pickpocket who
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dresses himself like a farmer in order to move through a rural
crowd unidentified while he gathers purses and watches.29

The battle with Andrew Jackson over the rechartering of the
Second Bank of the United States is what ignited the creation of
the Whig Party in the North. The Whig political strategy was as
simple as it was corrupt: promise to plunder the taxpayers for
the benefit of corporations and banks, in return for the everlast-
ing financial support (and kickbacks) from those same entities,
all the while drowning the public in the false rhetoric of oppos-
ing executive tyranny, championing the small family farm, etc.

A central bank and a high protectionist tariff were the key-
stones to the Whigs’ plan for political plunder, for that is how
their massive “internal improvements” schemes were to be
funded and monopolies created. Jackson was their mortal polit-
ical enemy;, for he regarded the bank as “dangerous to the liberty
of the American people because it represented a fantastic cen-
tralization of economic and political power under private con-
trol.”30 Jackson understood the implications of a politicized
money supply as well as the Whigs did. The difference between
them was that Jackson thought the results would be unequivo-
cally bad for the country; the Whigs understood that a politi-
cized money supply was a key to their personal political
advancement and wealth accumulation. Jackson condemned the
bank as “a vast electioneering engine” which had the “power to
control the Government and change its character.”3! That is
exactly what the Whigs wanted to do.

Roger B. Taney, who was Jackson’s Treasury secretary, also
complained of the bank’s “corrupting influence” with “its
patronage greater than that of the Government” and its ability
to “influence elections” by engineering what contemporary pub-
lic choice scholars call a “political business cycle.”32

29Masters, Lincoln, The Man, p. 27.

30Robert V. Remini, Andrew Jackson (New York: Harper and Row, 1966),
p. 141.

311bid., p. 142.
321bid., p. 144.
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Whig politicians barely hid the fact that one of the reasons
they were such fierce champions of central banking is that they
could receive kickbacks in return for their support for the bank.
While the Second Bank of the United States was still chartered,
Henry Clay left Congress for two years in 1822, after having
accumulated some $40,000 in personal debt, to become general
counsel of the bank. Clay biographer Maurice Baxter explains
that Clay’s

income from this business apparently amounted to what he
needed: three thousand dollars a year from the bank as chief
counsel; more for appearing in specific cases; and a sizable
amount of real estate in Ohio and Kentucky in addition to the
cash. . . . When he resigned to become Secretary of State in
1825, he was pleased with his compensation.33

Daniel Webster never bothered resigning; he just demanded a
“retainer” from the bank while remaining in Congress. He once
wrote to Nicholas Biddle, the bank’s president: “I believe my
retainer has not been renewed or refreshed as usual. If it be
wished that my relation to the Bank should be continued, it may
be well to send me the usual retainer.”34

Most Lincoln biographers invent excuses for virtually every
questionable decision or action he ever made. In the case of the
disastrous $12 million internal improvements debacle of the late
1830s, the excuse given is that the spending projects were
harmed by the panic of 1837. This may be true, but it is worth
noting that the Second Bank of the United States had a lot to do
with creating that panic. A case can be made that the panic was
the result of the inevitable boom-and-bust cycle spawned by
central-bank money creation. The stock of money (currency
plus bank deposits) increased by 42 percent between 1834 and
1837, which must have contributed to a false sense of prosper-
ity and the extension of credit for myriad uncreditworthy ven-
tures, such as the ones financed by the Illinois Legislature.35 By

33Maurice Baxter, Henry Clay and the American System (Lexington: Univer-~
sity Press of Kentucky, 1995), p. 75.

34Remini, Andrew Jackson, p. 145.

35Richard H. Timberlake, Monetary Policy in the United States: An Intellec-
tual and Institutional History (Chicago: University of Chicago Press, 1993),
p- 47.
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the end of Jackson’s two terms (January 1837), the Second
Bank of the United States was dead.

Long before the creation of the Whig Party, Henry Clay,
Daniel Webster, and other like-minded politicians promoted the
idea of government-funded “internal improvements,” but such
schemes were routinely vetoed by presidents whe uniformly
believed that such expenditures of tax dollars were unconstitu-
tional. “Internal improvements” bills sponsored by Henry Clay
were vetoed by President James Madison, the acknowledged
“father” of the Constitution, as well as his successor, James
Monroe.

But by 1840, Clay and the Whigs thought they finally had
a chance to break the constitutional logjam with the election of
their candidate, William Henry Harrison, to the presidency. Clay
was an extraordinarily powerful force in Congress. He was such
a natural politician that after just one year in the House of Rep-
resentatives (1811), he was elected Speaker of the House. By
1840, he and his followers were sure they could get much of his
“American System” through Congress and have it rubber-
stamped by Harrison. Lincoln did his part by organizing the Illi-
nois Whigs, as was his forte, and tirelessly campaigning for
Harrison.

Unfortunately for the Whigs, however, Harrison dropped
dead after only one month in the White House, placing the bur-
den of the presidency on his vice president, the Virginian John
Tyler. Tyler was a Southern Whig, and little attention was paid
to the contest for the vice presidency. Tyler biographer Oliver
Chitwood writes that “what little attention was paid to Tyler’s
role in the campaign was due mainly to the fact that ‘Tyler too’
rhymed with ‘“Tippecanoe.’”3¢

The Whigs controlled both houses of Congress, and Henry
Clay immediately proposed establishing a new central bank and
a sharp increase in tariffs without even consulting with Tyler.37
These proposals were never mentioned by the national Whig
Party during the campaign and for good reason—they were
wildly unpopular with the citizens.

36Qliver Perry Chitwood, John Tyler: Champion of the Old South (New York:
Russell and Russell, 1964), p. 184.

37Ibid., p. 213.
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Clay was like a shark with the smell of blood in the water.
Believing that he was “in perfect control” of the entire government
he “predominated over the Whig Party in a despotic way,”
according to the New York Herald .38

Much to Clay’s chagrin, however, Tyler was not a pushover
and considered himself a philosophical heir to his Virginia pre-
decessors in the highest office in the land—Jefferson, Madison,
and Monroe. He was a strong believer in states’ rights and
thought that a national bank was unconstitutional. He vetoed
the bank bill by saying, “The power of Congress to create a
national bank to operate per se over the Union has been a ques-
tion of dispute from the origin of the Government . . . my own
opinion has been uniformly proclaimed to be against the exer-
cise of any such power by this Government.”39 Like most other
Southern statesmen, Tyler was also highly suspicious of protec-
tionist tariffs and internal improvement boondoggles.

The Whigs went berserk. They organized a mob that
appeared in front of the White House “with blunderbusses,
drums, and trumpets,” shouting “A Bank! A Bank!” and “Down
with the veto” while burning Tyler in effigy.#0 The Whigs
expelled President Tyler from their party. The central bank idea
was dead for another twenty years—until Lincoln’s election.

There was never much public support for the Whig eco-
nomic agenda. Nevertheless, this band of unscrupulous and
imperious politicians continued promoting it in national elec-
tions by nominating a succession of former military generals—
General William Henry Harrison, General Zachary Taylor, and
General Winfield Scott, for example—as their presidential candi-
dates. Taylor was elected president in 1848 but died two years
later. Neither he nor his vice president and successor, Millard Fill-
more, succeeded in implementing the American System. By
1856, Clay, Webster, and the Whig Party were dead; its North-
ern element had become part of the Republican Party.

381bid., p. 217.
391bid., pp. 226-27.
40Ibid., pp. 228-29.
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THE TRIUMPH OF MERCANTILISM

The tariff was the centerpiece of the Republican program.

—Richard Bensel
Yankee Leviathan

The Northern industrialists and bankers who, for decades, had
been lobbying for a central bank, for monopolistic privileges via
protectionism, and for corporate welfare in the form of federally-
funded “internal improvements,” were defeated at every step
along the way by American presidents who believed in and
enforced the Constitution. Nowhere in Article 1, Section 8, is
there mention of subsidies for railroads or any other private cor-
poration, and so presidents typically vetoed internal improve-
ments bills on constitutional grounds.

A central bank was also opposed on constitutional grounds
by Jackson, Tyler, and others, who believed it was an unconsti-
tutional imposition on state sovereignty. These men understood,
as James Madison said, that whatever authority the Constitu-
tion had was derived from the states, for it was the state con-
ventions which adopted the Constitution in the first place.

Protectionist tariffs were also viewed by defenders of the
Constitution as an unconstitutional plundering of one segment
of the population for the benefit of another which violated the
clause in the Constitution that mandates uniformity in taxation.

Thus by 1860, the Whigs—and their successors, the Repub-
licans—had been waging political war on the Constitution for
nearly three decades. The purpose of this “war” was to adopt
mercantilism—a system of centralized state power and special-
interest subsidies and monopolistic privileges for individuals and
groups favored by the state at the expense of the general public.
That is why Lincoln was just their man in 1860. He quickly
demonstrated that he had little regard—if not outright contempt—
for constitutional restrictions on governmental power.

Samuel Morison and Henry Steele Commager described Lin-
coln as “a dictator from the standpoint of American Constitu-
tional law and practice.”4! The political scientist Clinton Rossiter
made the “Lincoln dictatorship” a major case study in his book,

41Samuel E. Morison and Henry Steele Commager, The Growth of the Amer-
ican Republic (New York: Oxford University Press, 1942), pp. 699-700.
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Constitutional Dictatorship.42 As long ago as 1897, the historian
William Archibald Dunning referred to the Lincoln administration
as a “temporary dictatorship.”43 Even Lincoln’s defenders and
idolaters have called him a “dictator,” but one who “was a
benevolent dictator,” writes James G. Randall.4¢ James Ford
Rhodes called Lincoln a “dictator” but, as is typical of the history
profession, which seems to be completely incapable of objective
analysis of Lincoln, he added that “never had the power of a dic-
tator fallen into safer and nobler hands.”45

Among the reasons these commentators all labeled Lincoln a
“dictator” are his initiating and conducting a war by decree for
months without the consent of Congress; suspending habeas
corpus; conscripting the railroads and censoring telegraph lines;
imprisoning without trial as many as thirty thousand Northern
citizens for voicing opposition to war; deporting a member of
Congress—Clement L. Vallandigham of Ohio, a fierce opponent
of the Morrill Tariff and the central bank—for merely opposing
Lincoln’s income tax at a Democratic Party rally in Ohio; and
shutting down hundreds of Northern newspapers and impris-
oning some of their editors for simply disagreeing in print with
his war policies.6

Lincoln only exercised his veto power on two occasions
while president, and both of them were with regard to minor
and relatively inconsequential bills. Many historians have inter-
preted this as evidence that Lincoln delegated virtually all
domestic legislation to Congress and showed little interest in it.
This is not the case. Vetoing the Whig-Republican mercantilist
schemes was exactly the problem this political coalition had
faced for nearly fifty years. With Lincoln they finally got a pres-
ident who shared their disdain for the Constitution and would

42Clinton Rossiter, Constitutional Dictatorship: Crisis Government in the Mod-
ern Democracies (Princeton, N.J.: Princeton University Press, 1948).

43William Archibald Dunning, Essays on the Civil War and Reconstruction
(New York: Macmillan, 1897).

44James G. Randall, Constitutional Problems Under Lincoln (Urbana: Univer-
sity of Illinois Press, 1951), p. 30.

45 James Ford Rhodes, History of the United States from the Compromise of
1850 to the Final Restoration of Home Rule at the South in 1877 (New York:
Macmillan, 1900), p. 441.

46See Randall, Constitutional Problems Under Lincoln.
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not veto their tariff, internal improvement, and central banking
schemes.

Lincoln was not a political “outsider.” He had been laboring
mightily for thirty years for the same mercantilist schemes that
the Republicans who controlled the Congress had been working
for. He was their man, and he proved it by virtually giving up
his presidential veto power.

This was all explained by Senator John Sherman, who was a
powerful figure in the Republican Party (and brother of General
William Tecumseh Sherman).

[TThose who elected Mr. Lincoln expect him . . . to secure to
free labor its just right to the Territories of the United States;
to protect . . . by wise revenue laws, the labor of our people;
to secure the public lands to actual settlers . . . ; to develop the
internal resources of the country by opening new means of
communication between the Atlantic and Pacific.4”

Pulitzer Prize-winning Lincoln biographer David Donald
interprets this statement as meaning that Lincoln and the
Republicans “intended to enact a high protective tariff that
mothered monopoly, to pass a homestead law that invited spec-
ulators to loot the public domain, and to subsidize a transconti-
nental railroad that afforded infinite opportunities for job-
bery.”48 This is exactly what they did.

THE TARIFF

In his classic 1931 book, The Tariff History of the United
States, Frank Taussig observed that as of 1857

the level of duties on the whole line of manufactured articles
was brought down to the lowest point which has been reached
in this country since 1815. It is not likely that we shall see, for
a great many years to come, a nearer approach to the free-
trade ideal .49

47Quoted in David Donald, Lincoln Reconsidered (New York: Vintage, 1961),
pp. 105-06.

48Tbid., p. 106.

49Frank Taussig, The Tariff History of the United States (New York: Putnam,
1931), p. 157.
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Once the Republicans were confident that Lincoln would win
the 1860 election, and especially once the Southern Democrats
began leaving the U.S. Congress, the Republicans did what they
had been dreaming of doing for decades: They went on a pro-
tectionist frenzy that lasted for decades after the war.

The Morrill Tariff was passed by the House of Representa-
tives in May 1860 and by the Senate in March 1861, just prior
to Lincoln’s inauguration. Thus, the apparatus of protectionism
was initiated before Fort Sumter and before the war. The Morrill
Tariff was not passed to finance the war; it was passed because
the old Whigs, who were now Republicans, finally had the
power to do it. Even though it was passed before Lincoln offi-
cially took office, it is important to note that, as the Republicans’
presidential candidate, he was the leader of the party and, as
such, most likely had a great deal to do with the political
maneuvering on behalf of the tariff.

As Murray Rothbard noted, mercantilism always relied on
the espousal of economic fallacies. To support the Morrill Tariff,
Lincoln and the Republicans relied on the hoary, mercantilist
notion, long since disproved by economic scholars, that “that
country is most independent, and consequently most prosper-
ous, which produces within her own borders all articles needful
for the use of her citizens.”50

Taussig further explains that “in the next regular [congres-
sional] session, in December 1861, a still further increase of
duties was made. From that time until 1865, no session, indeed,
hardly a month of any session, passed in which some increase
of duties on imports was not made.”5! By 1862, the average tar-
iff rate had crept up to 47.06 percent which “established protec-
tive duties more extreme than had been ventured on in any pre-
vious tariff act in our country’s history.”52

The Republicans openly admitted that the purpose of their
protectionist policy was not necessarily to raise money to
finance the war but to pay off Northern manufacturers for their
political support. The manufacturers were being taxed explicitly

50Heather Cox Richardson, The Greatest Nation of the Earth: Republican Eco-
nomic Policies During the Civil War (Cambridge, Mass.: Harvard University
Press, 1997), p. 108.

5TTaussig, The Tariff History of the United States, p. 160.
521bid., p. 167.
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(through excise taxes) to help finance the war, and the tariff was
a way to offset those losses. Congress enacted and Lincoln signed
into law tariff legislation “whose chief effect was to bring money
into the pockets of private individuals.”>3 Long after the war,
Taussig concluded, “almost any increase in duties demanded by
domestic producers was readily made” and “great fortunes were
made by changes in legislation urged and brought about by
those who were benefited by them.”54

In his First Inaugural Address, Lincoln promised over and
over again that he had no intention to disturb Southern slavery
and that, even if he did, it would be unconstitutional to do so in
light of the 1857 Dred Scott decision. But he also issued a promise
that he would launch an invasion of any state that failed to col-
lect its share of tariff revenues. To Lincoln, Southern slavery was
perfectly tolerable; free trade was not. “The power confided in
me will be used to hold, occupy, and possess the property, and
places belonging to the government,” Lincoln announced, “and
to collect the duties and imposts; but beyond what may be nec-
essary for these objects, there will be no invasion.”55

If he was to succeed politically Lincoln had to start a war (by
maneuvering the South into firing the first shot), for the Con-
federate Constitution outlawed protective tariffs altogether, as
the British government did in 1850 and as France was in the
process of doing as well. A high protectionist tariff in the North-
ern United States, coupled with free trade in the South, would
have guaranteed that most international commerce would have
entered Southern rather than Northern ports and would have
ruined the Republican dream of a highly centralized, patronage-
based superstate that could keep them in power indefinitely.

Ever since the nullification crisis of the 1820s, Southerners
had been threatening nullification and secession because they
viewed protectionist tariffs as a tool of political plunder whereby
Southerners paid the lion’s share of the tariff (because they relied
so heavily on Northern and European manufacturers for their
manufactured goods), but the bulk of the tariff revenues were
spent in the North. Free trade would put an end to this plunder,
which was simply intolerable to the Republicans.

531bid.
>41bid., p. 166.

55”Lincoln’s First Inaugural Address,” in Basler, Abraham Lincoln, p. 583.
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Newspapers in the 1860s were generally affiliated with one
political party or another. As such, they tended to espouse a
strict party line. The Daily Chicago Times, a Republican Party
mouthpiece, explained the strategy of plundering the South
with the tariff on December 10, 1860:

The South has furnished near three-fourths of the entire
exports of the country. Last year she furnished seventy-two
percent of the whole . . . we have a tariff that protects our
manufacturers from thirty to fifty percent, and enables us to
consume large quantities of Southern cotton, and to compete
in our whole home market with the skilled labor of Europe.
This operates to compel the South to pay an indirect bounty to our
skilled labor, of millions annually.56

“Let the South adopt the free-trade system,” the paper
warned, and the North’s “commerce must be reduced to less
than half what it now is,” a “large portion of our shipping inter-
est would pass into the hands of the South,” and “these revul-
sions will bring in their train very general bankruptcy and
ruin.”s?

The New York Post advocated on March 12, 1861, that the
U.S. Navy “abolish all ports of entry” in the South.58 The
Newark Daily Advertiser warned ominously on April 2, 1861,
that Southerners had apparently “taken to their bosoms the lib-
eral and popular doctrine of free trade” and that free trade with
Europe “must operate to the serious disadvantage of the North”
as “commerce will be largely diverted to the Southern cities.”5°
The “chief instigator” of “the present troubles”—South Car-
olina—has all along been “preparing the way for the adoption of
free trade” and must be stopped at any cost by “the closing of
the ports” by military force.¢0

The war was just what was needed to break the logjam
behind which the Whigs’ mercantilist agenda had languished for
decades.

56Howard Perkins, Northern Editorials on Secession (Gloucester, Mass.: Peter
Smith, 1964), p. 573 (emphasis added).

571bid.

S81bid., p. 600.
591bid., p. 601.
60Tbid., p. 602.
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CORPORATE WELFARE

The fifty-year debate over the constitutionality of spending
federal tax revenues on “internal improvements” or corporate
welfare was ended once and for all by force of arms. What vir-
tually every president since Jefferson had believed to be uncon-
stitutional was now acceptable to the unprincipled Republicans,
led by Lincoln. That the Confederate Constitution outlawed the
use of tax dollars for “internal improvements” and deleted the
“General Welfare” clause of the U.S. Constitution was another
reason why the Republicans had to go to war if they were to
finally implement the Whig agenda.s?

The military—-industrial-congressional complex was invented
during the War Between the States as hundreds of Northern
businesses developed “partnerships” with the federal govern-
ment and fleeced the taxpayers in the process. As historian
Leonard Curry observed, “Throughout the remainder of the
nineteenth century [and beyond], corporate interests—appar-
ently insatiable—returned again and again to demand direct and
indirect federal subsidies.”62

Lincoln and the Whig-Republicans had been promising tax-
payer-funded subsidies to the railroad industry for so long, and
were under such pressure to deliver once they controlled the
entire federal government, that during the dark days of 1862,
when the Confederates were clearly winning the war, they
passed legislation and allocated millions of dollars to begin
building a subsidized transcontinental railroad from the Mid-
west to California—far removed from the war in the East and of
no military significance.

Railroad lobbyists descended on Washington in early 1862,
the result of which was the creation of the federally-funded
Union Pacific (UP) and Central Pacific (CP) Railroad Companies.
Each company was given sections of land for each mile of track
completed and $16,000 in loans for each mile of track on flat

6IMarshall DeRosa, The Confederate Constitution of 1861: An Inguiry into
American Constitutionalism (Columbia: University of Missouri Press, 1992).

621 eonard Curry, Blueprint for Modern America: Nonmilitary Legislation of the
First Civil War Congress (Nashville, Tenn.: Vanderbilt University Press,
1968), p. 247.
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prairie land, $32,000 for hilly terrain, and $48,000 per mile in
the mountains.s3

The chief engineer of the Union Pacific was Grenville Dodge,
a close friend of Lincoln’s who had also been appointed as a
general in the Union army despite his lack of military training.
Dodge and other federal officers organized federal armies to
massacre American Indians whose property was “in the way” of
their grandiose plans for a socialized railroad industry. Thus, the
killing of the Indians was another form of indirect corporate
welfare for the railroad businesses.

The only thing that was “efficient” about the construction
of the Union Pacific was the way in which Dodge and Thomas
Durant, the vice president of the company, bilked the taxpayers.
Since they were being paid by the mile, they built wastefully cir-
cuitous routes to collect for more mileage. They used the cheap-
est construction materials and stressed speed, not workmanship.
Not only Indians, but also white farmers were evicted from their
land, which led to violence and bloodshed as the farmers tried to
protect their property with firearms.64

Dodge laid track on the ice and snow during the winters, and
when the line had to be rebuilt in the spring, the railroad com-
pany pocketed even more federal subsidies. The officers of the
two companies set up their own supply companies and used
their government funds to purchase supplies from themselves
on a noncompetitive-bid basis, thereby making money from
both building and running the railroads. This practice was the
source of the Credit Mobilier scandal which was aired during the
Grant administration. (Credit Mobilier was the name of one of
the construction companies).

Republican legislators accepted bribes in return for appoint-
ing railroad commissioners who were political appointees with
no experience in the railroad business. By the time the line was
completed in May 1869, the UP and CP were bankrupt. And the
root cause of the corruption and bankruptcy was the fact that
the railroads were not built on the free market but were part of
a “partnership” with government. Government-subsidized
industries will inevitably become corrupt and inefficient.
Surely the Whig-Republicans understood this, in light of their

63Richardson, p. 178.

%4Burton W. Folsom, Jr., The Myth of the Robber Barons (Herndon, Va.:
Young America’s Foundation, 1991), pp. 18-19.
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previous experiences with government-subsidized “internal
improvements” by state governments in earlier years. To these
politiclans, what mattered most was not the efficlent operation
of a railroad “in the public interest,” but all the patronage oppor-
tunities such an undertaking presented to them. Their emphasis
was never on efficiency and was always on politics. For exam-
ple, in 1866:

Thomas Durant wined and dined 150 “prominent citizens”
(including Senators, an ambassador, and government bureau-
crats) along a completed section of the railroad. He hired an
orchestra, a caterer, six cooks, a magician, . . . and a photog-
rapher. For those with ecumenical palates, he served Chinese
duck and Roman goose; the more adventurous were offered
roast ox and antelope. All could have expensive wine and, for
dessert, strawberries, peaches, and cherries. After dinner some
of the men hunted buffalo from their coaches. Durant hoped
that all would go back to Washington inclined to repay the UP
for its hospitality.65

Credit Mobilier stock was given out to congressmen as a
form of bribery, and General William Tecumseh Sherman who,
after the war, was in charge of “clearing” the American Indians
away from the areas in which the railroad lines were being built,
was allowed to purchase land near Omaha at less than one-third
of the going market rate ($2.50 per acre versus $8).6¢

Once the floodgates of corporate welfare were open, graft
and corruption inevitably became commonplace during the
Grant administrations (1869-1877). The Speaker of the House
of Representatives, Schueler Colfax, who was later President
Grant’s vice president, was a beneficiary of the Credit Mobilier
scandal, as were over a dozen prominent Republican congress-
men. Grant’s war secretary, W.W. Belknap, was forced to resign
for having taken bribes; his private secretary, Orville Babcock,
was involved with a ring of swindlers; his Treasury secretary,
W.W. Richardson, was implicated in a tax swindle; and even
Grant’s ambassador to England, Robert Schenck, had to plead
diplomatic immunity to avoid being arrested for selling Lon-
doners worthless stock in American mining companies.6”

651bid., pp. 20-21.
661bid., p. 21.
67Johnson, A History of the American People, p. 544.
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All of these scandals were the inevitable consequence of the
“partnership” between business and government that had been
championed by Lincoln during his entire political career and put
more fully into place by his fellow Republicans after his death.
As Leonard Curry remarked, “the railway interests of the coun-
try . . . sustained and encouraged by federal funds, mushroomed
into one of the most powerful and ruthless lobbies that the
republic had ever known.”¢8 Following the cue of the railroad
lobbyists, many other industries aspired to bilk the taxpayers as
well. “Other interests, desirous of demonstrating that they, too,
were powerful, and hence deserving of preference, hastened to the
feast [of corporate welfare].”¢? Timber and mining companies
essentially “captured” the 1862 Homestead Act for themselves by
bribing politicians to give them a majority share of all the free
land; and the U.S. Department of Agriculture was created in
1862 to dispense farm welfare, as it has done ever since.

The major economic fallacy that was employed to “justify”
corporate welfare for the railroads was the assertion that private
capital markets in particular, and free enterprise in general,
could not be relied upon to build a transcontinental railroad. But
railroad entrepreneur James J. Hill proved what a lie that was
by building what was by far the most efficient transcontinental
railroad—the Great Northern—without a penny of government
subsidies or land grants.”0 “Our own line in the North,” Hill
proudly boasted, “was built without any government aid, even
the right of way, through hundreds of miles of public lands,
being paid for in cash.”71

If it were not for the massive amounts of corporate welfare
that were ladled out to railroad companies, there would cer-
tainly have been more companies like Hill’s Great Northern that
would have built transcontinental railroads faster, better, and
cheaper. To make matters worse, the corruption that accompa-
nied the federally-funded railroads led angry taxpayers to

68Curry, Blueprint for Modern America, p. 134.
691bid., p. 148.

70Folsom, The Myth of the Robber Barons, pp. 26-36; James J. Hill, Highways
of Progress (New York: Doubleday, 1910); and Albro Martin, James J. Hill
and the Opening of the Northwest (New York: Oxford University Press,
1976).

11bid., pp. 410-11.
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demand regulation of the railroads, which made a truly free
market in railroading an impossibility.

THE BANK! THE BANK!

The Whig dream of a central bank was also realized during
the war. The National Currency Acts of 1863 and 1864 created
a network of nationally chartered banks that issued national
bank notes supplied to them by the comptroller of the Currency.
The national banks were required to hold federal government
bonds as backing for their note issues, thereby artificially
increasing the demand for the Treasury’s bonds.

State banks were driven into bankruptcy by a prohibitive 10
percent federal tax on the issuance of their bank notes. The
Secret Service was created to police counterfeiting, thereby
assuring that the federal government would have a monopoly
in the counterfeiting business.

The nation’s monetary system was finally nationalized, as
the constitutional roadblocks that had previously been laid in
place by Jacksonian Democrats were removed when the South-
ern Democrats left the Congress during the war (and for years
thereafter). One lone dissenter was Representative Lazarus Pow-
ell of Kentucky, who presciently forecast that central banking
“would enable the national Congress to destroy every institution
of the States and cause all power to be consolidated and concen-
trated here [in Washington, D.C.1.”72 The Clay-Lincoln “Ameri-
can System” was complete.

LiNCOLN’S MERCANTILIST LEGACY

Lincoln’s economic legacy is the fraud, waste, abuse, eco-
nomic inefficiency, and corruption of mercantilism which Lin-
coln’s idol, Henry Clay, referred to as “The American System.”
The massive corruption of the notorious Grant administrations
was the direct and inevitable consequence of the political tri-
umph of Abraham Lincoln and the Whigs’ mercantilist agenda.

Lincoln always maintained that his goal in life was to be
“the DeWitt Clinton of Illinois"—the king of the patronage
politicians. As such, he was the perfect front man for the collec-
tion of special interests that had been lobbying for protectionism,

72Cited in Richardson, The Greatest Nation of Earth, p. 90.
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mercantilism, corporate welfare, and inflationism for the previ-
ous half century.

Like many prominent figures of his time-—such as Robert E.
Lee, who freed the slaves he had inherited—Lincoln was bothered
by slavery and wished that it would disappear from the face of
the earth. But he admittedly viewed his own emancipation pol-
icy as a means to an end, with the end being to “save the union”
or, more precisely, to establish federal supremacy over the states
and the citizens in order to implement the Whig economic
agenda. “My paramount object in this struggle,” Lincoln wrote
in his famous August 22, 1862, letter to Horace Greeley, “is to
save the Union, and is not either to save or destroy slavery. If I
could save the Union without freeing any slave I would do it.”73

During a debate with Stephen Douglas on September 18,
1858, Lincoln stated that he was never “in favor of bringing about
in any way the social and political equality of the white and black
races.”74+ He was opposed to ever making voters or jurors of black
people or ever allowing them to hold office or intermarry with
white people.?> He was “in favor of having the superior position
assigned to the white race” and proposed sending all ex-slaves
back to Africa.”¢ In his December 1, 1862, message to Congress,
Lincoln said, “I cannot make it better known than it already is,
that I strongly favor colonization” back to Africa.”?

Whenever Lincoln and the Republicans did propose doing
something about slavery prior to 1861, it was only in the new
territories, not in the South. But even then, the main reason for
objecting to the extension of slavery into the new territories was
not always a moral one. As William Seward explained: “The
motive of those who protested against the extension of slavery
had always really been concern for the welfare of the white
man, and not an unnatural sympathy for the Negro.”?8 That is,

73Basler, Abraham Lincoln, p. 652.

74Rovy Basler, The Collected Works of Abraham Lincoln (New Brunswick, N.J.:
Rutgers University Press, 1953), pp. 145-46.

751bid.
761bid.
77Ibid., p. 685.

78Cited in James McPherson, The Struggle for Equality: Abolitionists and the
Negro in the Civil War and Reconstruction (Princeton, N.J.: Princeton Univer-
sity Press, 1966), p. 24.
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the opponents of the extension of slavery into the new territo-
ries opposed it because they didn't want the slaves or ex-slaves
to compete for jobs with white men. As Pennsylvania Represen-
tative David Wilmot stated when he introduced his famous pro-
viso that forbade slavery in the new territories acquired after the
Mexican War, he “had no morbid sympathy for the slave,” but
would “lead the cause and the rights of white freedmen.”7?

There was also a political concern. Because of the three-fifths
clause of the Constitution, which counted each five slaves as
three citizens for purposes of congressional representation, the
extension of slavery into the new territories would artificially
inflate Democratic Party representation there, and this was
intolerable to the Republicans.

Even the vaunted Emancipation Proclamation failed to free a
single slave. It only applied to rebel territory, and specifically
exempted those parts of the South that were at the time (Janu-
ary 1863) occupied by federal armies. The president “has pro-
claimed emancipation only where he has notoriously no power
to execute it,” observed the New York World, while the London
Spectator cynically noted that “the principle [embodied in the
Emancipation Proclamation]| is not that a human being cannot
justly own another, but that he cannot own him unless he is
loyal to the United States.”80 Indeed, federal troops who occupied
Southern territory often enslaved the slaves for their own uses.81

The purpose of the Emancipation Proclamation may have
been to attempt to make a statement to other countries—espe-
cially Britain and France—that they should not support the
slave-holding South in the war. If that was its purpose, how-
ever, it was a failure. Most British opinion-makers were South-
ern sympathizers who believed the war was being fought
against governmental tyranny by the United States, not over
slavery.82

79Leon Litwack, North of Slavery: The Negro in the Free States, 1790-1860
(Chicago: University of Chicago Press, 1961), p. 47.

80Shelby Foote, The Civil War: A Narrative (New York: Random House,
1986), pp. 707-08.

81James McPherson, For Cause and Comrades: Why Men Fought the Civil War
(New York: Oxford University Press, 1997), p. 119.

82Sheldon Vanauken, The Glittering Illusion: English Sympathy for the South-
ern Confederacy (Washington, D.C.: Regnery, 1989).
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After the war, many Southern whites were prohibited from
voting during Reconstruction, while Republican Party activists
made sure that the uneducated and propertyless ex-slaves voted
for tax increase after tax increase at the state and local levels of
government, ostensibly to pay for “internal improvements.” All
too often, however, the improvements never materialized, while
the Republican Party hacks lined their personal bank accounts
with confiscated tax dollars.

This, of course, spawned even greater resentment toward
Northerners, with the resentment frequently vented in a violent
way against the ex-slaves. Most countries in the Western Hemi-
sphere that ended slavery during the first half of the nineteenth
century (and there were dozens of them) did so peacefully
through compensated emancipation, something that was never
seriously attempted in the U.S.83 The economic destruction of
the South during the war and the continued looting of Southern
citizens for many years thereafter, wherein the ex-slaves were
used as political pawns by the Republicans, guaranteed that a
tremendous amount of racial animosity would exist in the
South long after the war ended.

Thus, in a way, Lincoln’s mercantilist legacy is also a root
cause of many of the race relations problems that plague Amer-
ica to this day.

83Thomas J. DiLorenzo, “The Great Centralizer: Abraham Lincoln and the
War Between the States,” The Independent Review (Fall 1998).
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LINCOLN AND THE
FIRST SHOT: A STUDY
OF DECEIT AND DECEPTION

JOHN V. DENSON

n almost every poll of public opinion or assessment by pro-

fessional historians which has been published since World

War II, Presidents Abraham Lincoln and Franklin Roosevelt
rank in the top three as two of our “greatest.”! Arthur M.
Schlesinger, Sr.,, who conducted the first poll of historians in
1948, concluded that the ratings as to “greatness” were heavily
influenced by a particular president’s connection with “some
turning point in our history.”2 Undoubtedly, the American Civil
War and World War II were major “turning points” in American
history and therefore greatly influenced the high ratings of these
two presidents. The position of “greatness,” however, necessar-
ily assumes that neither of these presidents had any guilt in
bringing on these wars. Instead, it is assumed that both presi-
dents were peace-seekers, trying to lead the nation toward a rec-
onciliation of its problems and trying to avoid a war until the
enemy fired the first shot and forced an unwanted war upon
these presidents and the American people.

The Roman lawyer Cicero struggled with the question of
what is a “just war,” as did the Christian philosophers of the
Medieval period, from Augustus to Aquinas. Later, the father of
international law, the Dutchman Hugo Grotius, addressed the
question also because he was concerned that wars which Chris-
tians might fight would be done with a clear conscience toward
God. As a result of these developing ideas, Western political lead-
ers have tried to convince their citizens or subjects that their
wars met one of the main criteria; that is, that the wars were

IRobert Murray and Tim H. Blessing, “The Presidential Performance
Study: A Progress Report,” Journal of American History 70 (December
1983): 535.

2Ibid., p. 553.
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“defensive.” President John F. Kennedy declared in January 1961
that “Our arms will never be used to strike the first blow in any
attack. . . . It is our national tradition.”3 It has always been
important to American presidents to try to demonstrate that the
enemy fired the first shot and started the war.

Those who support the mythology that surrounds Lincoln
and Franklin Roosevelt have tried to resist the nagging question
which continues to assert itself about whether these presidents
actually maneuvered the enemy into firing the first shot in order
to produce wars that they wanted but that the people did not.
In both cases, war caused great power and prestige to flow to
the presidency, and most of the imagined “greatness” of these
two presidents therefore arises from their perceived conduct as
war leaders and protectors of “American liberty and rights.” The
question concerning the Lincoln administration will be dealt
with here and a subsequent chapter will examine President
Franklin Roosevelt. Nonetheless, the question in regard to both
is whether they provoked the enemy into firing the first shot.

Most wars are fought for economic reasons, but the general
population will rarely rally around the flag for such causes;
therefore, other reasons are usually given for the purpose of any
war, in order to persuade mothers and fathers to send their sons
off to an uncertain future which could very easily result in their
return in body bags. For this reason, both the Civil War and
World War II have been clothed in a mythology which states
that the Civil War was fought for the purpose of “abolishing
slavery” and World War II was fought to oppose “tyranny” or
“Fascism.”

The investigation of why the South fired the first shot at
Fort Sumter raises the question of whether the firing on Fort
Sumter by the South started the war or whether there were
preceding, provocative, and precipitating acts on the part of
President Lincoln and his administration which caused the
South to fire first.

One of the essential reasons the South wanted out of the
Union was to avoid economic exploitation by the North, and
one of the main reasons the Northern political and economic
interests refused to allow the South to secede was that they
wanted to continue this economic exploitation. The long-standing

3Richard N. Current, Lincoln and The First Shot (Prospect Heights, I11.: Wave-
land Press, 1963), p. 7.
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dispute over slavery that existed between the North and South
was not whether slavery should be abolished where it already
existed but, rather, whether slavery should be expanded into the
new territories and new states. The small but vociferous band of
abolitionists in the North were the only ones calling for the abo-
lition of slavery where it already existed and could be accom-
plished through the secession of the North. The abolitionists
argued that secession would relieve the North from the obliga-
tion to enforce the fugitive slave clause in the Constitution,
which required the North to return slaves. Both Horace Greely,
owner of the New York Tribune, and the abolitionist Harry Ward
Beecher said, “Let the South go.”# The abolitionists, however,
were very unpopular in the North, primarily because secession
was not a popular issue there just before the Civil War, although
it had been in previous times.5 The concern of the North was
that if slavery was expanded into new states, the South would
have more representation in Congress in both the House and
Senate, thereby allowing the South to protect itself from eco-
nomic exploitation.

The story of the cause of the Civil War goes all the way back
to the Constitutional Convention in which one of the major dis-
putes was whether a simple majority vote or a two-thirds vote
would be required for the passage of the Navigation Acts, which
included the tariff legislation. Both at the time of the adoption of
the Constitution and the Civil War, the tariff constituted the pri-
mary (more than 80 percent) of the revenue for the federal gov-
ernment. George Mason, one of the Virginia delegates to the
Constitutional Convention, argued for a two-thirds vote as fol-
lows:

If the Government is to be lasting, it must be founded in the
confidence and affections of the people, and must be so con-
structed as to obtain these. The Majority will be governed by
their interests. The Southern States are the minority in both

4W.A. Swanberg, First Blood: The Story of Fort Sumter (New York: Charles
Scribener’s Sons, 1957), p. 155.

5See David Gordon, ed., Secession, State and Liberty, (New Brunswick, N.J.:
Transaction Publishers, 1998), which covers the subject of secession in
America thoroughly and shows that both the North and the South had
championed this “right” and both had threatened to secede on numerous
occasions before the Civil War.
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Houses. Is it to be expected that they will deliver themselves
bound hand & foot to the Eastern States, and enable them to
exclaim, in the words of Cromwell on a certain occasion—*“the
lord hath delivered them into our hands.”¢

Fellow Virginia delegate James Madison, who was a strong
supporter of the Constitution and, in fact, is known to us today
as “The Father of the Constitution,” resisted Mason'’s request for
a two-thirds vote and argued that there would be no exploita-
tion of the South if there was a simple majority vote to enact
tariff legislation.” The final draft of the Constitution that was
approved in Philadelphia had only a simple majority require-
ment for tariff legislation, and Mason refused to sign the docu-
ment. One writer, in analyzing this dispute over the tariff
between Mason and Madison—which later became the most
important cause of the American Civil War—shows that Mason
continued his opposition to the Constitution in the Virginia rat-
ification convention by continuing to demand a two-thirds vote
on any tariff legislation.®

At the time of the adoption of the Constitution, the North had
a larger population than the South, but there was an attempt to
compensate for this by counting a fraction of the slave population

6Gaillard Hunt and James Brown Scott, eds., The Debates in the Federal Con-
vention of 1787 Which Framed the Constitution of the United States of America
(Buffalo, N.Y.: Prometheus Books, 1987), vol. 2, p. 485. Also see p. 575 for
Mason’s statement about the two-thirds vote and p. 582 for his refusal to
sign the Constitution along with Randolph and Gerry.

7Ibid., p. 485.

8See K.R. Constantine Gutzman, “‘Oh, What a Tangled Web We Weave . . .":
James Madison and the Compound Republic,” Continuity: A Journal of His-
tory 22 (1998): 24.
In our own day, with the NAFTA and GATT controversies, we
have been reminded of the potentially contentious nature of
trade arguments. In Madison’s day, such disputes were even
more contentious, even more acrimonious. Especially after
Henry Clay’s “American System” speech of 1824, in which the
Kentuckian frankly admitted that his program was an intersec-
tional transfer of wealth, tariff arguments were potentially vio-
lent. Mason predicted in Philadelphia that the requirement of a
bare majority for the enactment of tariff legislation would lead
to Northern exploitation of the South of the kind Clay later
made famous. Madison immediately issued a long declamation
on the impossibility of such a turn of events.
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as part of the total population for determining representation in
the House of Representatives—a concept that became known as
the “federal ratio.” One of the reasons the Northern politicians
opposed slavery was that it gave the South too much political
power. Another factor was that the North quickly adapted to
the Industrial Revolution which had started in England and then
crossed the Atlantic, causing the North to become more indus-
trial than agricultural by 1820. The new industrial jobs caused
a rapid increase in the population of the North, which gave it
much more representation in the House of Representatives, but
this factor was partially balanced by the practice of admitting
two new states at a time with one being a slave state and the
other being a free state (so that representation in the Senate was
equal). The South also sought to protect itself by sending its
most prominent citizens to Congress and by a close cooperation
with Northern Democrats.

In 1824, Kentuckian Henry Clay made his famous “Ameri-
can System” speech and frankly admitted that the tariff should
be high enough to protect “American” industry from manufac-
tured imports from Europe, primarily England. A tariff levied on
an import could be made high enough that a purchaser would
be better off buying the Northern-made product. As the South
was almost entirely an agricultural region, it had to buy almost
all of its manufactured products either from Europe, and pay the
protective tariff, or from Northern industries, and pay, in most
cases, an excessive price. About three-fourths of the total tariff
collected in the U.S. was paid by the Southerners. Another devel-
opment which began to divide the North and South was that the
political power of the North also allowed it to keep a vast major-
ity of the tariff revenue and use it for “internal improvements,”
such as building harbors and canals, which was, in effect, a cor-
porate welfare program. The North claimed a right to do this
under the “general welfare” clause of the Constitution, but the
South objected, stating that this was an incorrect understanding
of the meaning of this clause. Internal improvements were also
a major part of Henry Clay’s “American System,” which in real-
ity was a partnership between government and the business
interests in the North.

In 1828, the North had enough political power to pass an
extremely high protective tariff, which became known as the
“Tariff of Abominations.” This led to the nullification movement in
South Carolina in 1832 under the leadership of John C. Calhoun.
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South Carolina declared that the tariff was nullified or void in
the state of South Carolina; however, a subsequent reduction in
the tariff by Congress settled the problem temporarily.
Charleston, South Carolina, was the primary focus of this entire
battle because this was where most of the tariff was collected,
and Fort Sumter, manned by federal troops, constituted the
means for enforcement of the collection of the tariff. The tariff
continued to be an extremely hot issue between the North and
South up to the Civil War, with Henry Clay being both an insti-
gator and pacificator of the conflict until his death in 1852.9
The new Republican Party, which had only come into exis-
tence in 1854, adopted a platform in 1860 that explicitly called
for a high protective tariff and internal improvements and,
therefore, was a direct threat to the South. Lincoln fully sub-
scribed to this platform before and after his presidential nomi-
nation by the Republicans. Lincoln won his election with less
than 40 percent of the popular vote, carrying only eighteen of
thirty-three states, and he did not have a single electoral vote
cast for him in the South. While Lincoln’s position on the tariff
and internal improvements was an ominous economic sign, the
South still had hope that Lincoln would not oppose secession.
During Lincoln’s one term in Congress, he had been a vocal
opponent of the U.S.-Mexican War of 1846 and had supported
the right of secession as a way of protesting the war. The threat
of secession had been asserted, not only by the South because of
the tariff, but by the North, especially New England, on numer-
ous occasions: in 1803 with the Louisiana Purchase, at the Hart-
ford Convention in opposition to the War of 1812, and then

9For a full discussion of the tariff issue, see three books by Charles Adams,
For Good and Evil: The Impact of Taxes on the Course of Civilization, 2nd ed.
(New York: Madison Books, 1999), pp. 329-43, Those Dirty Rotten Taxes:
The Tax Revolts that Built America (New York: The Free Press, 1998), pp.
81-112, and When In The Course of Human Events: Arguing the Case for South-
ern Secession (Lanham, Md.: Rowman and Littlefield, 2000). See also Ken-
neth M. Stampp, And the War Came: The North and the Secession Crisis,
1860-1861 (Baton Rouge: Louisiana State University Press, 1990), pp. 2, 4,
43-44, 161-64, 231-38. Finally, see Phillip S. Foner, Business and Slavery:
The New York Merchants and The Irrepressible Conflict (Chapel Hill, N.C.: Duke
University Press. 1941), pp. 275-305.
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again, at the time of the Mexican War.10 Lincoln proclaimed his
strong endorsement of the right of secession in 1847 as follows:

Any people, anywhere, being inclined and having the power,
have the right to rise up and shake off the existing govern-
ment, and form a new one that suits them better. This is a most
valuable, a most sacred right, a right which we hope and believe is
to liberate the world. 1

After the election of 1860, the new Republican Party was
very much a minority in both the House and Senate, and it
claimed only one Supreme Court justice. This new political
party was made up of some abolitionists and former Democrats,
but mostly former Whigs like Lincoln, who stood for a strong
centralized government, a high protective tariff, internal
improvements, a loose interpretation of the Constitution, and a
partnership between big business in the North and government
that would allow business to expand westward, and even to
other countries, if necessary.

As soon as Lincoln was elected, attention again focused on
South Carolina because of the tariff issue. There were three fed-
eral forts in the Charleston harbor, but Fort Sumter stood
squarely in the middle of the channel and constituted the main
weapon for enforcement of the tariff. Should South Carolina
secede, it would be imperative to reclaim the fort. At the time of
South Carolina’s coming into the Union, it had made a gift or
deed of trust of the land and Fort Sumter to the federal govern-
ment. Because the fort also provided the ultimate defense from
invasion of the harbor, whoever controlled Fort Sumter would
control Charleston, a key Southern city.

On December 9, 1860, all the congressmen from South Car-
olina met with President Buchanan in Washington and got a
verbal pledge from him that he would not make any move to
reinforce Fort Sumter.’2 Unknown to the South, President-
elect Lincoln, who would not take office until March 4, 1861,

10For a full discussion, see Donald W. Livingston, “The Secession Tradition
in America,” pp. 1-33, and Thomas J. Dilorenzo, “Yankee Confederates:
New England Secessionists Movement Prior to the War Between the States,”
pp- 135-53, in Secession, State and Liberty, David Gordon, ed. (New
Brunswick, N.J.: Transaction Publishers, 1998).

11John Shipley Tilley, Lincoln Takes Command (Nashville, Tenn.: Bill Coats,
1991), p. xv (emphasis added).

20bid., p. 121.
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communicated directly on December 12, 1860, with General
Winfield Scott, head of the army under the Buchanan adminis-
tration, and told him to be sure to hold and retake all federal forts
in the South.13 Soon thereafter, on December 20, South Carolina
became the first state to leave the Union. Six days later, Major
Robert Anderson, on his own initiative, moved his federal troops
into Fort Sumter from Fort Moultrie, a nearby military installa-
tion. There was an immediate uproar throughout the South, and
Senator Jefferson Davis of Mississippi asserted that this was an
overt act of war on the part of President Buchanan, who indi-
cated truthfully that he had not authorized this reinforcement of
Fort Sumter.’# Governor EW. Pickens of South Carolina com-
plained to President Buchanan and again received assurances
from him that there would not be any further reinforcement of

any forts in South Carolina, and especially Fort Sumter.15
Major Anderson wrote a letter to his commanding officer in

Washington on December 26, 1860, reporting that he had one
year’s supply of hospital stores as well as food provisions for
about four months, which would be through April 26, 1861.1¢
This food supply was that which was available in Fort Sumter,
but Anderson quickly developed a good relationship with the
mayor of Charleston and other local Charleston merchants, so
that from that point on, he was getting daily supplies from gro-
cers and butchers. Therefore, Anderson was in no danger of lack
of food supplies from this point up until just a few days before
the firing on Fort Sumter. Also, following Anderson’s move to
Fort Sumter, Secretary of War Floyd resigned, stating that
Anderson’s action was an act of bad faith on the part of the
Buchanan administration which he could no longer support.17
Before continuing with the full story of Fort Sumter, it is
important to look at the other key fort that was a focal point
of dispute between the North and South at this time—that is,
Fort Pickens in Pensacola Bay, Florida—because this also sheds
light upon Lincoln’s intentions and actions at Fort Sumter.
While Fort Pickens was not a primary tariff collection port, it
was an essential military installation for the Southern part of

131bid., pp. 105-06.
l41bid., p. 110.
151bid., p. 122.
T61bid.

7bid., p. 126.
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the United States and for the Confederacy. The state of Florida
seceded from the Union on January 10, 1861, and through its
former U.S. senator, Stephen Mallory, and its governor, made an
immediate demand upon President Buchanan on January 15,
for the return of Fort Pickens and the immediate evacuation of
all federal troops. After much discussion and threats from both
sides, the state of Florida and the Buchanan administration
entered into a formal truce on January 29. The agreement was
that if there was no reinforcement of Fort Pickens by the North,
then the South would not fire upon the fort, which would allow
time for the parties to attempt to work out their other differ-
ences.

After Lincoln’s inauguration on March 4, 1861, he violated
this truce by issuing secret executive orders on March 11 and 12
to send reinforcements to Fort Pickens. The order was actually
signed by General Winfield Scott, who kept the same position in
the Lincoln administration as he had in the previous adminis-
tration as head of the army. When Captain Adams of the U.S.
Navy, who was in charge of Fort Pickens, received the order
from General Scott in March 1861 to send out boats to pick up
reinforcements on the warships that were near the harbor,
Adams refused to obey the order. Adams was very familiar with
the terms of the truce and thought there had been some misun-
derstanding by the new administration. He knew this reinforce-
ment was an explicit violation of the agreement without any
provocation on the part of the South. He fully realized that this
act alone would start the war. Furthermore, as a captain in the
navy, he was unwilling to take an order from General Scott,
who was head of the army, so he sent word back that he wanted
clarification from his naval commander.18

On April 1, President Lincoln issued a series of secret execu-
tive orders, some over his name and some over the name of Sec-
retary of the Navy Gideon Welles, to send troops to reinforce
Fort Pickens. Captain M.C. Meigs was present in the office of the
president when he issued these orders, and Meigs wrote a letter
dated April 6, in which he explained his reaction to the events he
had observed on April 1.

While the mere throwing of a few men into Fort Pickens may
seem a small operation, the opening of the campaign is a great
one. Unless this movement is followed up by the navy and

181bid., pp. 48-52.
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supported by ample supplies . . . it will be a failure. This is the
beginning of the war.1°

Captain Meigs clearly saw that the act of reinforcement was
an act of war and violated the truce that existed between the
United States and Florida (and the Confederacy), and that war
was being started secretly by the act of the president without
any consultation with Congress. The warships came to Pen-
sacola harbor, but because reinforcement actually did not take
place until the night of April 12 under the complete cover of
darkness, it was not perceived by the South until the next day.20
Negotiations continued, however, after the South discovered the
violation of the truce, and the military commanders were still
exchanging communications until April 17, before any shots
were fired.2!

Later, after the war had started and Lincoln had addressed
Congress on July 4, 1861, Congress made a written inquiry
dated July 19, requesting documents about the armistice at Fort
Pickens. President Lincoln replied by sending Navy Secretary
Welles to Congress with a written message dated July 30, in
which the president declined to produce any documents, claim-
ing executive privilege, and stating “it is believed the communi-
cation of the information called for would not, at this time,
comport with the public interest.”22

Returning now to the developments at Fort Sumter, a major
event occurred there on January 9, 1861. Without prior notice
to or knowledge of Major Anderson at Fort Sumter, a merchant
ship named Star of the West entered Charleston harbor and
headed toward Fort Sumter. It had been learned by the South,
Jjust prior to this event, that hidden below the deck were two
hundred armed soldiers with ammunition, and supplies; there-
fore, the South Carolina troops fired a shot across the bow as a
warning to the ship, which then reversed its course and left the
area. Secretary of Interior Thompson resigned his position in
the Buchanan administration over this incident, saying that it
indicated bad faith on the part of the administration.23 President

191bid., p. 63.
20]bid., p. 66.
211bid., p. 75.
221bid., p. 92.
231bid., p. 156.
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Buchanan again claimed that the event occurred without his
authority, but actually he had authorized the attempt to rein-
force and then unsuccessfully tried to revoke the order.24 On
January 12, Governor Pickens of South Carolina again
demanded the return of the fort, but President Buchanan stated
he had no authority to do s0.25 Even though the fort had been a
gift from South Carolina to the Union, South Carolina was will-
ing to pay fair-market value for all of the land and improve-
ments in exchange for its return and the evacuation of the fed-
eral troops. Governor Pickens at this time made it clear to
President Buchanan and his administration, a position which
soon became public knowledge, that any future attempt by any
ship to provide reinforcements would immediately cause South
Carolina to fire directly upon the ship and Fort Sumter.26 Also in
the discussions with President Buchanan, it was pointed out that
simply the act of sending the ship for reinforcement was an act
of war and would not be tolerated.2”

On February 4, the Confederate government had taken over
jurisdiction of all federal property still located in the South,
which included both Forts Sumter and Pickens.28 On February 6,
President Buchanan also reaffirmed the armistice in regard to
Fort Pickens to the effect that there would be no further rein-
forcements. As he had earlier indicated, this was also the case at
Fort Sumter. In return, the South would not fire on either fort
as long as no reinforcement was attempted.

On February 7, retired Navy Captain Gustavus Fox
approached the Buchanan administration and General Winfield
Scott, in particular, with his secret plan to reinforce Fort Sumter
successfully. It called for a nighttime maneuver involving sev-
eral tugs to go first, pulling whaling boats full of men and sup-
plies, and then several warships with more troops to follow.
General Scott presented Fox and his plan to Secretary of War
Holt, who liked the plan, but on the next day Scott informed Fox

24Swanberg, First Blood, pp. 121, 123, 127, 145.
25Tilley, Lincoln Takes Command, pp. 149-51.
261bid., p. 152.

27Tbid.

281bid., p. 154.
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that any plans to reinforce Fort Sumter were being abandoned
by the Buchanan administration.2?

On March 2, President Buchanan signed the Morrill Tariff
into law, which was the highest protective tariff in American
history, and by early 1862, it reached the average amount of
47.06 percent.30 The Morrill Tariff remained the cornerstone
policy of the Republican Party up through the twentieth cen-
tury. President Buchanan was from Pennsylvania, a traditional
high-tariff state, and even though he was leaving office in two
days, he wanted to protect his political career by signing this act,
which was popular in Pennsylvania but an ominous threat to the
South. Two days later, on March 4, the nation waited with great
anticipation for President Lincoln’s Inaugural Address. Lincoln
addressed the question of slavery directly and openly by quoting
from one of his previously published speeches:

I have no purpose, directly or indirectly, to interfere with the
institution of slavery in the States where it exists. I believe I
have no lawful right to do so, and I have no inclination to do
s0.31

Lincoln had also required each of his cabinet members to
take a solemn pledge that they would enforce the Constitution,
and particularly the fugitive slave clause, which required the
North to return fugitive slaves to the South.32 Lincoln specifi-
cally promised in his speech to enforce this clause. Furthermore,
historian David Potter points out that:

Lincoln returned, later in his speech, to the question of Consti-
tutional protection for slavery in the states. He alluded to the
proposed Thirteenth Amendment, just passed by Congress,
to guarantee slavery in the states, and added that, although
he wished to speak of general policy, rather than specific
measures, he would say that, holding such a guarantee to be

29bid., p. 153.

30Frank Taussig, The Tariff History of the United States (New York: Putnam,
1931), p. 167.

31David M. Potter, Lincoln and His Party in the Secession Crisis (Baton Rouge:
Louisiana State University Press, 1995), p. 321.

32John Nevin, Gideon Welles, Lincoln’s Secretary of Navy (Baton Rouge:
Louisiana State University Press, 1994), p. 311.
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implied in the existing Constitution, “I have no objection to its
being made express and irrevocable.”33

President Lincoln thereby completely removed the slavery
issue from contention between the North and South by promis-
ing to enforce the fugitive slave clause and supporting a Consti-
tutional amendment which would explicitly protect slavery. The
protection for slavery had only been implied in the original Con-
stitution in three places; that is, the fugitive slave clause, the ban
on the slave trade, and the three-fifths ratio clause.

Lincoln apologists often point to the following concluding
gesture to the South in the Inaugural Address to prove that he
wanted peace instead of war:

In your hands, my dissatisfied fellow countrymen, and not in
mine, is the momentous issue of civil war. The government
will not assail you. You can have no conflict without being
yourselves the aggressors.34

The mythology which has surrounded Lincoln usually cites
the above quotation as showing that Lincoln was doing every-
thing within his power to prevent a war. However, immediately
after his Inaugural Address, the South considered the speech to
have been a declaration of war by Lincoln, even though Lincoln
said nothing that threatened the institution of slavery in the
South. Therefore, there must have been other words in his
address which caused the South to consider that he had declared
war. We find those words in his speech:

The power confided to me will be used to hold, occupy, and
possess the property and places belonging to the government,
and to collect the duties and imposts; but beyond what may be
necessary for these objects, there will be no invasion, no using of
force against or among the people anywhere.35

33potter, Lincoln and His Party in the Secession Crisis, p. 321.

34Charles W. Ramsdell, “Lincoln and Fort Sumter,” The Journal of South-
ern History 3 (Southern Historical Association, February-November,
1937): 264.

35Carl Van Doren, ed., “First Inaugural Address,” The Literary Works of
Abraham Lincoln (Norwalk, Conn.: Easton Press, 1970), pp. 177-78
(emphasis added).
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Senator Wigfall of Texas immediately notified Governor
Pickens that the address meant war sooner or later, and in all like-
lihood, no time should be lost in sending reinforcements to Fort
Sumter.3¢ Another prominent Southerner, L.Q, Washington, who
was in Washington, D.C., and heard the address, forwarded to
Confederate Secretary of War Leroy Walker a letter echoing Wig-
fall’s opinion, which undoubtedly was shared with the members
of the Confederate cabinet. The letter stated:

We all put the same construction on the inaugural, which we
carefully went over together. We agreed that it was Lincoln's
purpose at once to attempt the collection of the revenue, to re-
enforce and hold Forts Sumter and Pickens, and to retake the
other places.

We believe that these plans will be put into execution
immediately. T learned five or six United States ships are in
New York Harbor, all ready to start. The United States steamer
Pawnee came here the other day suddenly from Philadelphia,
fully provisioned and ready to go to sea.3?

Furthermore, President Lincoln, in his Inaugural Address,
repudiated his prior stand taken during the U.S.-Mexican War
that secession was a “most valuable, a most sacred right” of
each state within the Union and proclaimed that “no state upon
its own mere motion, can lawfully get out of the Union.”38
Later, during the war, however, Lincoln again recognized the
right of forty-nine counties to secede from Virginia and to
become the new state of West Virginia. The creation of the new
state in this manner violated Article V, Section 3, of the Consti-
tution, but nevertheless took place solely because of the pledge
of loyalty of the residents of West Virginia. Of course, this added
two new senators and additional representatives, who were all
loyal to Lincoln.

In accordance with the resolution of the Confederate Con-
gress, President Davis appointed three commissioners to negoti-
ate with the United States all questions of disagreement
between the two governments.3? The appointments took place

36Tilley, Lincoln Takes Command, p. 163.

37bid., pp. 163-64, (emphasis added).

38Potter, Lincoln and His Party in the Secession Crisis, p. 322.
39Ramsdell, “Lincoln and Fort Sumter,” p. 264.
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on February 25, and reached Washington on March 5, the day
after Lincoln’s inauguration. The Confederate government was
offering to assume its proportion of any federal debt and pay
fair market value for all federal property remaining within the
seceding states. It also sought recognition of its independence as
a separate government by the Lincoln administration. Davis had
stated that the South simply wanted to be let alone and consti-
tuted no threat to the existing government in Washington: “We
seek no conquest, no aggrandizement, no concession of any kind
.. all we ask is to be let alone.”40

President Lincoln refused to see the commissioners, refused
to negotiate any peace terms, and, furthermore, refused to rec-
ognize the Confederate government. In regard to Fort Sumter, he
continued to deal only with Governor Pickens of South Carolina.
The commissioners were never able to speak directly with Pres-
ident Lincoln: and, as will be shown in more detail later, their
negotiations had to go through two U.S. Supreme Court justices
to Secretary of State Seward, who led them to believe that he
spoke for the Lincoln administration.

Meanwhile, on March 9, President Lincoln asked his primary
military adviser, General Scott, to investigate Major Anderson’s
condition at Fort Sumter and advise him on the feasibility of rein-
forcement. The diary of Attorney General Edward Bates reveals
that a cabinet meeting was held on March 9 to consider the
desirability of sending reinforcements to Charleston. The army
and navy military representatives presented their opinions,
which were recorded by Bates with the following language in his
diary: “The naval men have convinced me fully that the thing
can be done, and yet as the doing of it would be almost certain to
begin the war . . . I am willing to yield to the military counsel
and evacuate Fort Sumter.”41 However, on March 11, as we have
already seen, President Lincoln told General Scott to issue an
order to reinforce Fort Pickens, which order was refused by Cap-
tain Adams. Also, on March 11, Senator Wigfall of Texas
telegraphed General Beauregard stating that the opinion in
Washington was that there had been a cabinet meeting, and it
had been decided that Anderson would be ordered to evacuate

#OWilliam C. Davis, A Government of Our Own: The Making of the Confeder-
acy (New York: The Free Press, 1994), pp. 340-41.

41Tilley, Lincoln Takes Command, p. 165 {(emphasis added).
Y, I P

245



REASSESSING THE PRESIDENCY

Fort Sumter within five days.42 On March 12, Postmaster Gen-
eral Montgomery Blair contacted his brother-in-law, retired
naval officer Gustavus Fox, and took him personally to see Pres-
ident Lincoln in order to explain his reinforcement plan which
had been rejected by the Buchanan administration.43 After hear-
ing Fox’s plan, as well as the recommendation of the military
advisers, including Generals Scott and Totten, Lincoln called
another cabinet meeting for March 15 and asked for each mem-
ber of his cabinet to respond in writing about what should be
done regarding Fort Sumter. All the cabinet members opposed in
writing any reinforcement of Fort Sumter, except Postmaster
General Blair, who offered to resign from the cabinet when the
Fox plan was rejected.44 Secretary of State Seward, who was
generally considered the number two man to Lincoln, consis-
tently opposed any reinforcement of Fort Sumter because he
thought it would initiate a war with the South. His written note
to the president contained these words:

Suppose the expedition successful, we have then a garrison in
Fort Sumter that can defy assault for six months. What is it
to do then? Is it to make war by opening its batteries and
attempting to demolish the defenses of the Carolinians? . . . I
may be asked whether I would in no case, and at no time
advise force—whether I propose to give up everything? I reply
no. I would not initiate war to regain a useless and unnecessary
position on the soil of the seceding States.4>

Secretary of Treasury Chase said in his note to the president:

If the attempt will so inflame civil war as to involve an immedi-
ate necessity for the enlistment of armies and the expedition of
millions, I cannot advise it in the existing circumstances of the
country and in the present condition of the national
finances.46

421bid.
bid., p. 166.
441bid., p. 167.

45Edgar Lee Masters, Lincoln, the Man (Columbia, 5.C.: The Foundation for
American Education, 1997), p. 392 (emphasis added).

46]bid. (emphasis added).
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Secretary of War Cameron advised against reinforcement
with these words:

Whatever might have been done as late as a month ago, it is
too sadly evident that it cannot now be done without the sac-
rifice of life and treasure not at all commensurate with the
object to be attained; and as the abandonment of the fort in a
few weeks, sooner or later, appears to be an inevitable neces-
sity, it seems to me that the sooner it is done the better.47

Cameron also stated that:

The proposition presented by Mr. Fox, so sincerely entertained
and ably advocated, would be entitled to my favorable consid-
eration if, with all the light before me and in the face of so
many distinguished military authorities on the other side, I did
not believe that the attempt to carry it into effect would initiate
a bloody and protracted conflict.48

Secretary of Navy Welles opposed either sending provisions
or reinforcing the fort with troops and stated:

By sending, or attempting to send provisions into Sumter, will not
war be precipitated? It may be impossible to escape it under any
course of policy that may be pursued, but I am not prepared to
advise a course that would provoke hostilities. It does not appear
to me that the dignity, strength, or character of the govern-
ment will be promoted by an attempt to provision Sumter in
the manner proposed, even should it succeed, while a failure
would be attended with untold disaster.4?

Attorney General Bates opposed the plan with these words:

The possession of the fort, as we now hold it, does not enable
us to collect the revenue or enforce the laws of commercial nav-
igation. It may indeed involve a point of honor or a point of
pride, but I do not see any great national interest involved in
the bare fact of holding the fort as we now hold it.50

47Tbid., pp. 392-93.

48Tilley, Lincoln Takes Command, p. 171 (emphasis added).
49Masters, Lincoln, the Man, p. 393 (emphasis added).
501bid., (emphasis added).
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General Scott and General Totten both appeared before the
cabinet meeting, and Scott submitted a written memorandum
stating his military opinion. He not only opposed the Fox plan,
but recommended that Forts Sumter and Pickens be evacuated
immediately. He further stated that Captain Fox’s plan of simply
making the attempt to approach the Fort with the ships “will
inevitably involve a collision.”51 Scott further pointed out that
even if the plan was successful, they would not be able to hold
the fort for any appreciable time. General Scott stated also that
the evacuation of Forts Sumter and Pickens would strongly
mmpress to the eight remaining slave states that had not seceded
and this might hold them in the Union.52 President Lincoln received
the advice both from the military officers and his cabinet and,
with only one member of the cabinet supporting the plan, it was
determined not to implement the Fox plan since the mere
attempt to initiate the plan would undoubtedly cause a war.

Charles W. Ramsdell, in his excellent study of all the official
records and diaries of the people involved, also points out:

One plan which he [Lincoln] seems to have entertained for a
short while, just after the adverse cabinet vote on relieving
Sumter, contemplated the collection of customs duties on rev-
enue vessels, supported by ships of war, just outside the Con-
federate ports; and there were hints in the press that Ander-
son’s force was to be withdrawn to a ship off Charleston. If it
were seriously considered, the plan was soon abandoned, pos-
sibly because of legal impediments or more probably because
it did not fully meet the needs of the situation.53

Fox was a very persistent person, however, and, subsequent
to this cabinet meeting, he asked Lincoln if he could go to Fort
Sumter before a final decision was made in order to see for him-
self the conditions that were there. Lincoln had General Scott
authorize a visit by Fox to Charleston to meet with Major
Anderson, which Fox did on March 22. Also on that date, Pres-
ident Lincoln authorized two personal delegates, S.A. Hurlbut
and Ward H. Lamon, to go to South Carolina. Hurlbut was to
determine if there was any Unionist sympathy within South

51Tilley, Lincoln Takes Command, p. 172 (emphasis added).
521bid.
53Ramsdell, “Lincoln and Fort Sumter,” p. 268.
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Carolina and particularly in Charleston. Lamon was a longtime
trusted friend of the president, having been his law partner, and
he was to visit both Governor Pickens and Major Anderson at
Fort Sumter.54

Fox met directly with Anderson, who informed him that it
would be impossible to reinforce the fort from the sea. Anderson
stated that the only way to reinforce the fort successfully would
be to have a massive army come from Morris Island. Anderson
further warned Fox that any attempts to send reinforcements
from the sea would cause the South to fire, thereby causing an
unnecessary war. It would be a provocative act merely to make the
attempt.55 Anderson also informed Fox that there was no need for
food, as he had an agreement with Governor Pickens and mer-
chants in Charleston to furnish fresh groceries and meat on a
daily basis. Anderson had already written his superior officers in
Washington, “I do hope that no attempt will be made by our
friends to throw supplies in; their doing so would do more harm
than good.”56

Hurlbut found that there was no significant amount of
Unionist sympathy in Charleston, and therefore it could not be
depended upon for any assistance. Lamon met with Governor
Pickens and represented to him that he had come to arrange for
the removal of Major Anderson and his entire garrison, and even
described the type of ships that would come later to remove the
troops. He informed Governor Pickens that he would be coming
back soon and personally participating in the removal of the
troops.57 Lamon also learned from Governor Pickens that any
attempt to send any ships to Fort Sumter, even if only bringing
supplies, would cause the South to fire on the fort.’8 In fact,
both Hurlbut and Lamon reported back to the president the key
information he was seeking and that would be essential for his
cabinet meeting on March 29—that is, even sending supplies
would cause the South to fire on the fort.5?

54Potter, Lincoln and His Party in the Secession Crisis, pp. 340—41.
55Tilley, Lincoln Takes Command, pp. 176-78.

561bid., p. 147.

57potter, Lincoln and His Party in the Secession Crisis, p. 340.
58Ramsdell, “Lincoln and Fort Sumter,” p. 274.

59Bruce Catton, The Coming Fury (Garden City, N.Y.: Doubleday, 1961),
pp- 281-82.
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Meanwhile, Congress was still in session and the U.S. Senate
became interested in the negotiations and sent word to President
Lincoln that they wanted to be informed about the matters
regarding Fort Sumter. President Lincoln sent General Scott who
testified that he had recommended abandonment of Fort Sumter
and felt that this was imperative. The Senate then passed a res-
olution requesting that President Lincoln furnish them copies of
all correspondence with Major Anderson, but Lincoln refused,
claiming executive privilege in a document dated March 26,
1861.60

It became obvious to the public, and especially to those in
Washington, D.C., that Lincoln’s refusal to offer any peace pro-
posal or to meet with the Confederate commissioners was pre-
venting any negotiations between the North and the South.
Therefore, two U.S. Supreme Court justices, Samuel Nelson from
the North and John Campbell from the South, approached Secre-
tary of State Seward, and offered themselves as intermediators to
meet with the commissioners and Seward in order to communi-
cate peace offers, etc., and attempt to resolve the difficulties
without a war. Seward began meeting with the justices soon
after the cabinet meeting on March 15, and at that time, Justice
Campbell received specific authority from Seward to write to
President Jefferson Davis informing him that Fort Sumter
would be evacuated within five days.¢! Once the commissioners
had received such a strong statement from Seward, they
dropped the demand for recognition of the South by Lincoln.
Again, on March 21, Justice Campbell passed along a second
note from Seward which stated Sumter would be evacuated, and
Seward promised a further statement. Finally, on March 22,
there was a third note authorized by Seward to be passed from
Justice Campbell to the commissioners, and this note stated, “I
[Secretary of State Seward] have still unabated confidence that Fort
Sumter will be evacuated.”62 On March 30, the commissioners
received word from Governor Pickens that Lamon's visit with him
on March 25 was a commitment from the Lincoln administra-
tion that Sumter would be evacuated soon and that Lamon had

60Tilley, Lincoln Takes Command, p. 191.
61potter, Lincoln and His Party in the Secession Crisis, p. 345.
621bid., p. 347.
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represented himself to Governor Pickens to be the personal dele-
gate of President Lincoln.é3

An extremely important cabinet meeting occurred, however,
on March 29, which produced a completely different result than
the cabinet meeting which had occurred on March 15. One day
before this meeting on the 29th, President Lincoln told Fox that
his plan regarding Sumter would be put into effect.64 At the cab-
inet meeting on March 29, all but two of the cabinet members
voted to reinforce Fort Sumter. Secretary of State Seward con-
tinued to oppose reinforcement, as did cabinet member Caleb
Smith, and both called for evacuation of the troops.65 Immedi-
ately following this cabinet meeting, Lincoln issued an order to
Fox to prepare the expedition to leave for Fort Sumter no later
than April 6.6 Furthermore, Lincoln issued secret executive
orders for troops to be assembled and for the warships to be
made ready.6?

A major question arises as to what happened between March
15 and March 29 to change the cabinet’s position and why Lin-
coln would indicate to Fox on the day before the cabinet meet-
ing of March 29 that the plan was to be put into effect. David
Potter renders his opinion that at the cabinet meeting on March
29, it was decided that General Scott’s recommendation to evac-
uate Sumter was more a political decision to keep in the border
states, rather than a military opinion.é® There is little evidence of
this and overwhelming evidence that other factors caused the
change. There had been speculation for some time in the North-
ern press that the Morrill Tariff might create a problem for the
North if the South adopted a low tariff position. A good exam-
ple is the New-Haven Daily Register, which editorialized on Feb-
ruary 11, 1861, that:

There never was a more ill-timed, injudicious and destructive
measure proposed, (so far as northern interests are concerned)
than the Morrill tariff bill, now pending before Congress. It

631bid.

64Tilley, Lincoln Takes Command, pp. 197-99.

65Potter, Lincoln and His Party in the Secession Crisis, p. 361.
66]hid.

67Tilley, Lincoln Takes Command, p. 197.

68potter, Lincoln and His Party in the Secession Crisis, p. 363.
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proposes to greatly increase the duties on all imported goods,
and in many articles to carry up the increase to the pro-
hibitory point . . . so that while Congress is raising the duties
for the Northern ports, the Southern Convention is doing
away with all import duties for the Southern ports. . . . More
than three fourths of the seafront of the Atlantic States—
extending from the Chesapeake inclusive, to the furtherest
boundary of Texas, would be beyond the reach of our Congress
tariff. Their ports would invite the free trade of the world! And
what would the high tariff be worth to us then, with only a
one-fourth fragment of our former seacoast left?6?

Tax historian Charles Adams analyzes this Northern realiza-
tion of what the comparative tariffs of the North and South
would do to their industries:

The war started, not because of the high Morrill Tariff, but just
the opposite: it was the low southern tariff, which created a
free trade zone. That tariff and its economic consequences for
the North—disastrous consequences—were what aroused the
anger of northern commercial interests and turned their apa-
thy toward the seceding states into militant anger. It united
the money interests in the North, and they were willing to
back the president with the capital needed to carry on the war.
Here is the scenario:

1. On March 11, 1861, the Confederate Constitution was
adopted. It created what was essentially a free trade zone in the
Confederacy, in contrast to the new high-tax, protective zone
in the North.

2. Within less than two weeks, northern newspapers grasped
the significance of this and switched from a moderate, concil-
iatory policy to a militant demand for immediate action.?®

The New York Evening Post, a Republican newspaper, pub-
lished an editorial on March 12 as follows:

There are some difficulties attending the collection of the rev-
enue in the seceding states which it will be well to look at
attentively.

69Howard Cecil Perkins, ed., Northern Editorials on Secession (Gloucester,
Mass: Peter Smith, 1964), vol. 2, pp. 589-91.

70OCharles Adams, Those Dirty Rotten Taxes, pp.102-03.
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That either the revenue from duties must be collected in the
ports of the rebel states, or the ports must be closed to impor-
tations from abroad, it is generally admitted. If neither of these
things be done, our revenue laws are substantially repealed;
the sources which supply our treasury will be dried up; we
shall have no money to carry on the government; the nation
will become bankrupt before the next crop of corn is ripe. . . .
Allow railroad iron to be entered at Savannah with the low
duty of ten percent, which is all that the Southern Confeder-
acy think of laying on imported goods, and not an ounce more
would be imported at New York; the railways would be sup-
plied from the southern ports.

What, then, is left for our government? Shall we let the
seceding states repeal the revenue laws for the whole Union in
this manner? Or will the government choose to consider all
foreign commerce destined for these ports where we have no
custom-houses and no collectors, as contraband, and stop it,
when offering to enter the collection districts from which our
authorities have been expelled? Or will the president call a spe-
cial session of Congress to do what the last unwisely failed to
do—to abolish all ports of entry in the seceding states??!

The Philadelphia Press, on March 18, 1861, demanded a war
by calling for a blockade of all Southern ports. The paper pointed
out that the vast border from the Atlantic Ocean to West Texas
would have no protective tariff and European goods would
underprice Northern goods in Southern markets, and that this
would ruin Northern business.”2 Previously, on January 15,
1861, the same paper had been against any military action,
arguing that the South should be allowed to go peacefully, but
this was before the Morrill Tariff passed with its call for a high
protective tariff and the Southern Confederacy passed its Con-
stitutional prohibition against protective tariffs.73 The New York
Times also changed its position over the tariff issue, and on
March 22 and 2.3, stated, “At once shut up every Southern port,
destroy its commerce, and bring utter ruin on the Confederate
states. . . . A state of war would almost be preferable to the pas-
sive action the government had been following.”74

71perkins, ed., Northern Editorials on Secession, pp. 598-601.
72Adams, Those Dirty Rotten Taxes, p. 103.

731bid.

741bid.
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The most explicit article on this issue which now faced the
Lincoln administration appeared in the Boston Transcript for
March 18, 1861:

It does not require extraordinary sagacity to perceive that trade
is perhaps the controlling motive operating to prevent the
return of the seceding states to the Union which they have
abandoned. Alleged grievances in regard to slavery were origi-
nally the causes for separation of the cotton states; but the
mask has been thrown off and it is apparent that the people of
the principal seceding states are now for commercial independ-
ence. They dream that the centres of traffic can be changed
from Northern to Southern ports. The merchants of New
Orleans, Charleston and Savannah are possessed with the idea
that New York, Boston, and Philadelphia may be shorn, in the
future, of their mercantile greatness, by a revenue system
verging on free trade. If the Southern Confederation is allowed
to carry out a policy by which only a nominal duty is laid
upon imports, no doubt the business of the chief Northern
cities will be seriously injured thereby:.

The difference is so great between the tariff of the Union and
that of the Confederate States that the entire Northwest must
find it to their advantage to purchase their imported goods at
New Orleans rather than New York. In addition to this, the
manufacturing interests of the country will suffer from the
increased importation resulting from low duties. . . . The [gov-
ernment] would be false to its obligations if this state of things
were not provided against.”>

Lincoln was also getting pressure from the Radical Republi-
cans, especially governors, that he needed to adopt a strong pol-
icy and go to war, if necessary, over Fort Sumter. Typical of the
reaction of the Radical Republicans was a letter dated March 27,
1861, from J.H. Jordon to Secretary of Treasury Chase, which
undoubtedly was discussed with the cabinet members along
with many other letters and newspaper editorials on this sub-
ject. This letter read as follows:

In the name of God! why not hold the Fort? Will reinforcing &
holding it cause the rebels to attack it, and thus bring on “civil

751bid., pp. 104-05 (emphasis in the original).
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war”? What of it? That is just what the government ought to
wish to bring about, and ought to do all it can . . . to bring
about. Let them attack the Fort, if they will—it will then be
them that commence the war.76

It was also being widely reported in the press that the rea-
son the Republicans were showing up poorly in elections in
Ohio, Connecticut, and Rhode Island was that the administra-
tion was showing a weakness by abandoning Fort Sumter.
Rutherford B. Hayes had declared, “Yes, giving up Fort Sumter is
vexing. It hurts our little election, too.”77

Charles W. Ramsdell considered the evidence and argued that
Lincoln was in a terrible bind by getting military advice that the
reinforcement or bringing supplies would be a failure, but that
politically he could not afford to evacuate the fort. Ramsdell
states: “Could the Southerners be induced to attack Sumter, to
assume the aggressive and thus put themselves in the wrong in
the eyes of the North and of the world?”78 He continues, that if
the South could be induced to start the war, then:

The two wings of his party would unite, some at least of the
Democrats would come to his support, even the border-state
people might be held, if they could be convinced that the war
was being forced by the secessionists. Unless he could unite
them in defense of the authority of the government, the peace-
able and the “stiff-backed” Republicans would split apart, the
party would collapse, his administration would be a failure,
and he would go down in history as a weak man who had
allowed the Union to crumble in his hands. As things now
stood, the only way by which the Union could be restored, his
party and his administration saved, was by an unequivocal
assertion of the authority of the government; that is, through
war. But he must not openly assume the aggressive; that must
be done by the secessionists.”?

Lincoln, with over 60 percent of the vote against him and his
party being one of many clashing idéas, knew that his minority

76éRamsdell, “Lincoln and Fort Sumter,” p. 272 (emphasis in the original).

77potter, Lincoln and His Party in the Secession Crisis, p. 342 (emphasis in the
original).

78Ramsdell, “Lincoln and Fort Sumter,” p. 272 (empbhasis in the original).
791bid., pp. 272-73.
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party could fall apart under the crisis. Shelby Foote has described
this dilemma and Lincoln’s strategy:

Walking the midnight corridors of the White House after the
day-long din of office seekers and divided counsels, Lincoln
knew that his first task was to unite all these discordant ele-
ments, and he knew, too, that the most effective way to do
this was to await an act of aggression by the South, exerting
in the interim just enough pressure to provoke such an action,
without exerting enough to justify it.80

On April 1, there was a flurry of activity in the Lincoln
administration. As already mentioned, Lincoln issued new exec-
utive orders for Fort Pickens to be reinforced as election results
came in which were unfavorable to the Republicans, who lost an
important election in Ohio.81 Secretary of State Seward on this
day also recommended in writing that Lincoln start a war with
either France or Spain instead of the South. Seward pointed out
that there had been recent Spanish and French aggressions in
Mexico and Santo Domingo, and he recommended that Lincoln
demand explanations from Spain and France, and if satisfactory
explanations were not received, to declare war against them.82
Seward had already received much criticism in January of
1861, when he stated that, “If the Lord would only give the
United States an excuse for a war with England, France, or
Spain, that would be the best means of reestablishing internal
peace.”83 Seward recognized the tremendous value to the Lin-
coln administration of having a war, since this would unite the
Republican Party, cause great power to flow to the president,
and end most dissent and opposition. Lincoln had also learned
this when he tried to oppose President Polk in the Mexican War.

80Shelby Foote, The Civil War: A Narrative, Fort Sumter to Perryville (New
York: Vintage Books, 1986), p. 44.

81potter, Lincoln and His Party in the Secession Crisis, p. 341.

821bid., pp. 368-69; for original documents, see Collected Works of Abraham
Lincoln, Roy P. Basler, ed. (New Brunswick, N.J.: Rutgers University Press,
1953-55), pp. 316-18, 136~37, 153-55. See also, Howard K. Beale, Diary
of Gideon Welles: Secretary of Navy Under Lincoln and Johnson (New York:
Norton, 1960), vol. 1, p. 37.

83potter, Lincoln and His Party in the Secession Crisis, pp. 369-70.
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However, Lincoln preferred a war with the South rather than
England, Spain, or France. Lincoln answered Seward’'s note of
April 1 with a note of his own on the same day, turning down the
advice on foreign policy. Seward, in his note, had also criticized
Lincoln for having no domestic policy, and Lincoln responded to
this charge in the same note by reminding Seward that in his
first Inaugural Address, he set out his policy, which was to hold
the forts and collect the taxes, and he said at the time this would
be done by force or invasion, if necessary.s4

Meanwhile, the Confederate commissioners were detecting
much military activity and becoming very suspicious of what
Lincoln was doing secretly. On April 1, Justice Campbell went to
Secretary of State Seward and demanded confirmation that Fort
Sumter was to be abandoned, but at this point, he heard a dif-
ferent story which he considered a change in position. Seward
now informed him that the president might desire to supply
Fort Sumter with food and provisions but not reinforce it with
troops. However, Seward stated that Lincoln “will not under-
take to do so without first giving notice to Governor Pickens.”85
Now the Lincoln administration was taking a different position
and making a distinction between providing food or supplies
and reinforcing with troops by having the public believe that
Major Anderson and his troops were “starving.” However,
Anderson continued to get daily supplies from Charleston until
the South realized for certain that the North was sending
troops and ships to precipitate an attack on Fort Sumter, and his
food supplies were not cut off until April 7. Seward however,
continued to guarantee to Justice Campbell that the cabinet and
the president had decided to evacuate Fort Sumter eventually.8¢
Seward informed Justice Campbell that the delay by the admin-
istration regarding evacuation was being forced because certain
Republicans had asked the president to wait for an outcome of
the elections in Connecticut and Rhode Island, and the adminis-
tration had made a commitment to wait on those results.8”
Finally, on April 8, Justice Campbell pushed Seward for a
response, as there was much rumor of military activity going

84van Doren, ed., The Literary Works of Abraham Lincoln, pp. 183-84.
85potter, Lincoln and His Party in the Secession Crisis, p. 347.

86bid., p. 348.

871bid.

257



REASSESSING THE PRESIDENCY

on, and Seward sent a note to Campbell which stated, “Faith as
to Sumter fully kept; wait and see.”88 On April 2, Confederate
Secretary of State L.P. Walker, upon learning from the commis-
sioners that there was much military activity and a rumor that
the Lincoln administration might try to reinforce Fort Sumter,
told General Beauregard in Charleston that he should consider
discontinuing food supplies to Major Anderson.8?

On April 3, Lincoln and Seward decided to send a delegate,
Allen B. McGruder, to the Virginia Secession Convention to try
to get a commitment from Virginia that it would not secede. On
February 13, the state of Virginia had initiated a convention to
consider the question of its secession and what to do about the
seven states which had already seceded. There was strong senti-
ment against secession in Virginia, but it was obvious there was
a very dangerous situation existing, especially regarding Forts
Pickens and Sumter, with armed troops having guns trained on
each other. The Buchanan administration was a lame duck
administration, and it was unknown at that time how President
Lincoln would deal with the crisis. Virginia was the key South-
ern state: There were seven other border states that also had not
seceded, and they looked to Virginia for leadership.

McGruder was sent on April 4 to invite representatives of
the convention to come to Washington and discuss these mat-
ters directly with President Lincoln. The convention chose three
commissioners, but they were told that this must be a very
secret mission, and since these individuals were so well-known
in Washington, it was decided to send Colonel John B. Baldwin,
who was well-known in Virginia but not in Washington. He
was also a person known to be opposed to secession.? Colonel
Baldwin'’s interview with Lincoln is related by Rev. R.L. Dabney,
based on a personal interview with Baldwin in 1865, but Bald-
win also testified under oath before the Joint Commission of
Reconstruction in the same year with the same testimony.?!

881bid.
89Tilley, Lincoln Takes Command, p. 202.

90Robert L. Dabney, “Memoir of a Narrative Received of Colonel John B.
Baldwin of Staunton, Touching the Origin of the War,” Discussions (Har-
risonburg, Va.: Sprinkle Publications, 1994), pp. 87-110.

91potter, Lincoln and His Party in the Secession Crisis, pp. 354-58 and see
footnote 47, p. 357.
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Colonel Baldwin reported that he met Secretary of State Seward
on April 4, and was taken to the White House and introduced to
President Lincoln. Lincoln was meeting in a room with numer-
ous individuals, but after being told by Seward that Colonel
Baldwin was present, he excused himself and went upstairs with
Baldwin, locked the door, and had a private conversation.
Baldwin reported to Lincoln that Virginia wanted to stay in
the Union and that this would help keep the other border states
from joining the seven states which had seceded. The Virginia
Convention was not worried about the issue of slavery, but it
was worried about Lincoln using force to bring back the seced-
ing states. Therefore, it wanted a written proclamation of not
more than five lines to state simply that the Lincoln administra-
tion would uphold the Constitution and federal laws. The con-
vention wanted a firm commitment that Lincoln would not use
force to bring the states back. Baldwin reported further, that if
Lincoln would sign such a proclamation, Virginia would not
secede and would use its best efforts to get all the seceded states
back into the Union. Then, Baldwin reported, Lincoln stood up
and seemed very frustrated and stalked around the room and
said, “I ought to have known this sooner! You are too late, sir,
too late! Why did you not come here four days ago, and tell me
all this?”92 Baldwin protested that he came as soon as he was
invited to do so and he got here as soon as possible. Lincoln
again replied: “Yes, but you are too late, I tell you, too late!”93
Baldwin then related that he came to the conclusion that a
policy of compulsion had already been decided upon and it was
too late to stop it. Baldwin stated that Lincoln seemed to be
impressed with the sincerity with which he reported that Vir-
ginia wanted to stay in the Union and that the Virginians would
use their best efforts to try to bring the seceded states back;
however, Lincoln asked him, “But what am I to do in the mean-
time with those men at Montgomery? Am 1 to let them go
on?”94 Baldwin replied, “Yes sir, until they can be peaceably
brought back.”?5 Lincoln then replied, “And open Charleston,

92Dabney, Discussions, p. 92 (emphasis in the original).
931bid. (emphasis in the original).

941bid., p. 94.

95Tbid.
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etc., as ports of entry, with their ten-percent tariff. What, then,
would become of my tariff?”9

Baldwin concluded sadly that there could be no agreement
on the part of Lincoln about a commitment not to use force, so
he returned to Virginia and reported his findings to the three
commissioners and to the convention. The three Virginia com-
missioners then decided to go to Washington and meet with Lin-
coln. They spoke directly with Lincoln in the White House and
again urged forbearance and evacuation of the forts. Lincoln
objected that all goods would then be imported through
Charleston and his source of revenue would be dried up. His
statement was, “If I do that, what would become of my rev-
enue? I might as well shut up housekeeping at once!”97

Baldwin also told Reverend Dabney that, after the war, he
had talked with a personal friend and apologist of Secretary of
State Seward, and Baldwin inquired as to why Seward had mis-
led Justice Campbell of the U.S. Supreme Court about Lincoln’s
intentions concerning Fort Sumter, as well as misleading the
Confederate commissioners. The friend of Seward stated that
Lincoln was swayed from taking Seward’s and General Scott’s
advice about Fort Sumter by “Thad. Stevens and the radical gov-
ernors.”98 Colonel Baldwin continued with the statement from
Seward’s friend, who stated that there was “great wrath” shown
by the radical governors and they spoke to Lincoln as follows:

Seward cries perpetually that we must not do this, and that,
for fear war should result. Seward is shortsighted. War is pre-
cisely the thing we should desire. Our party interests have
everything to lose by a peaceable settlement of this trouble,
and everything to gain by collision. For a generation we have
been “the outs”; now at last we are “the ins.” While in oppo-
sition, it was very well to prate of the Constitution, and of
rights; but now we are the government, and mean to continue
so; and our interest is to have a strong and centralized gov-
ernment. It is high time now that the government were revo-
lutionized and consolidated, and these irksome “States’ rights”
wiped out. We need a strong government to dispense much
wealth and power to its adherents; we want permanently high
tariffs, to make the South tributary to the North; and now

961bid. (emphasis in the original).
97Ibid., p. 97.
98Ibid., p. 98.
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these Southern fellows are giving us precisely the opportunity
we want to do all this, and shall Seward sing his silly song of
the necessity of avoiding war? War is the very thing we should
hail! The Southern men are rash, and now profoundly irri-
tated. Our plan should be, by some artifice, to provoke them
to seem to strike the first blow. Then we shall have a pretext
with which to unite the now divided North, and make them
fly to arms. The Southerners are a braggart, but a cowardly and
effeminate set of bullies; we shall easily whip them in three
months. But this short war will be, if we are wise, our sufficient
occasion. We will use it to destroy slavery, and thus perma-
nently cripple the South. And that is the stronghold of all these
ideas of “limited government” and “rights of the people.”
Crush the South, by abolishing slavery, and we shall have all
we want—a consolidated government, an indefinite party
ascendancy, and ability to lay on such tariffs and taxes as we
please, and aggrandize ourselves and our section!??

On April 4, Martin J. Crawford, who was one of the Con-
federate commissioners, telegraphed Governor Pickens express-
ing his opinion that the president intended to shift the responsi-
bility to Major Anderson by simply taking no action and leaving
Anderson to make his own decisions. Governor Pickens had also,
on the same day, received word from the Confederate govern-
ment that the food supplies from Charleston to Major Anderson
should be cut off. Therefore, Governor Pickens sent a messenger
to Major Anderson at Fort Sumter telling him that the privilege
of getting food supplies from Charleston would end soon, and
he also relayed the information he had received from Mr. Craw-
ford, in order to tell Anderson what was being said in Washing-
ton. The rumor reported to Major Anderson was that: “Mr. Lin-
coln would not order Major Anderson to withdraw from Fort
Sumter, and would leave him to act for himself.”1%0 The mes-
senger reported back to Governor Pickens that Anderson became
extremely upset with the report. Anderson’s written reply of
April 5 is part of the official records and was sent to his superi-
ors in Washington reporting the rumor and asking if it was true
that he was to be abandoned without any orders. It appears
clear from this that Major Anderson did not know that any rein-
forcements were being sent. In his report he states that his food

99Ibid., pp. 98-99.
100Tilley, Lincoln Takes Command, p. 211.
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supplies were soon to be cut off from Charleston.101 As we
know now, Lincoln had already issued the orders to reinforce
Fort Sumter and was using the pretext that he was “sending
bread to the starving garrison,” when in fact, it was not until
April 7 that the South cut off Anderson’s food supply, and this
was entirely the result of provocative acts of the president.102
Also, Anderson had previously let it be known that even if his
supplies were cut off from Charleston, he would still have
enough food to last until April 26.

On April 7, the New York Herald published the substance of a
message from Confederate President Jefferson Davis:

Dispatches received here to-day from Montgomery render it
perfectly certain that no attack will be made by the Confederate
troops on either Fort Sumter or Fort Pickens. President Davis is
determined that this administration shall not place him in a
false position, by making it appear to the world that the South
is the aggressor. This has been and still is the policy of Mr. Lin-
coln. It will not be successful. Unless Mr. Lincoln’s adminis-
tration makes the first demonstration and attack, President
Davis says there will be no collision or bloodshed. With the Lin-
coln administration, therefore, rests the responsibility of precipi-
tating a collision, and the fearful evils of protracted civil
war. 103

Furthermore, on April 7, Major Anderson received a letter
composed by President Lincoln but signed by Secretary of War
Cameron that was dated April 4, which informed Anderson that
Lincoln was actually sending troops and ships to reinforce Fort
Sumter. Anderson had warned Lincoln earlier that any success-
ful reinforcement would have to be done by sending in thou-
sands of troops from Fort Moultrie and that any reinforcement
attempt from the sea would not be successful and would only
cause the South to fire on the fort, and this would start a war.

On April 8, Anderson composed a letter to be sent back to
President Lincoln; however, the South had not only cut off his

101bid., p. 212.

102Stampp, And the War Came: The North and the Secession Crisis,
1860-1861, p. 282.

103Tilley, Lincoln Takes Command, p. 219 (emphasis in the original).
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food supply at this point but also confiscated all the mail deliv-
ery, including this letter which read, in part, as follows:

I had the honor to receive by yesterday’s mail the letter of the
honorable Secretary of War, dated April 4, and confess that
what he there states surprises me very greatly, following as it
does in contradicting so positively the assurance Mr. Crawford
telegraphed he was authorized to make. I trust that this matter
will be at once put in a correct light, as a movement made
now, when the South has been erroneously informed that
none such will be attempted, would produce most disastrous
results throughout our country.

We have not oil enough to keep a light in the lantern for
one night. The boats will have, therefore, to rely at night
entirely upon other marks. I ought to have been informed that
this expedition was to come. Colonel Lamon'’s remark con-
vinced me that the idea, merely hinted at to me by Captain
Fox, would not be carried out. We shall strive to do our duty,
though I frankly say that my heart is not in the war which I see
is to be thus commenced. That God will still avert it, and cause
us to resort to pacific measures to maintain our rights, is my
ardent prayer.104

By intercepting this letter, the South now knew that Lincoln
was not just sending food supplies but was sending massive
forces for the reinforcement of Fort Sumter in complete violation
of all assurances previously made. They knew that great decep-
tion had been practiced by Lincoln in his representations to vari-
ous agents of the Confederacy. President Davis now understood,
not only from this letter, but also other sources, that Lincoln was
sending a threatening army of reinforcements in the form of
eight ships, with twenty-six cannons and fourteen hundred men,
which would arrive in Charleston within a few days.105 Also on
April 8, a special messenger from President Lincoln, by the name
of Robert L. Chew, a mere clerk in the State Department rather
than an official, arrived in Charleston and went with Captain
Theo Talbot to meet with Governor Pickens. Mr. Chew delivered
a written message composed by Lincoln which stated:

1041bid., pp. 223-24 (emphasis added).

105 Jefferson Davis, Rise and Fall of the Confederate Government (Nashville,
Tenn: William Mayes Coats, 1996), vol. 1, p. 284.
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I am directed by the President of the United States to notify
you to expect an attempt will be made to supply Fort Sumter
with provisions only; and that, if such an attempt be not resis-
ted, no effort to throw in men, arms, or ammunition will be
made without further notice, or in case of an attack upon the
fort.106

On April 10, the New York Tribune published an editorial
which stated, “We are enabled to state, with positive certainty,
that the principal object of the military and naval expedition
which has sailed from this harbor, within the past four days, is
the relief of Fort Sumter.”197 As soon as the editorial appeared, the
three Confederate commissioners in Washington telegraphed
General Beauregard in Charleston that the “The Tribune of to-day
declares the main object of the expedition to be the relief of
Sumter, and that a force will be landed which will overcome all
opposition.”108

Meanwhile, in Montgomery, Secretary of War Leroy Walker
had received word from General Beauregard in Charleston that
Governor Pickens had received an official notice through Robert
Chew from President Lincoln, that the reinforcements were com-
ing, and Walker sent a telegram back to Beauregard stating,

If you have no doubt of the authorized character of the agent
who communicated to you the intention of the Washington
Government to supply Fort Sumter by force you will at once
demand its evacuation, and if this is refused proceed, in such
manner as you may determine, to reduce it.109

The next day General Beauregard sent two representatives to
deliver a message to Major Anderson at Fort Sumter and asked
if he would immediately evacuate the fort, and if he agreed to do
so, they would allow him to do so with honor and without
harm. Anderson sent back a reply in writing that he refused to
leave, but he stated orally to the messengers “I will await the
first shot, and if you do not batter us to pieces, we will be
starved out in a few days.”110 General Beauregard and the

106Ramsdell, “Lincoln and Fort Sumter,” p. 280.

107Tilley, Lincoln Takes Command, p. 230 (emphasis in the original).
1081bid.

1090bid., p. 231.

1101bid., p. 233.
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South’s military leaders all knew that Lincoln’s ships and armed
forces would arrive no later than April 12, and probably sooner.
Therefore, they reasoned that they were left with no alternative
but to tell Major Anderson they could not wait any longer, and
if he did not evacuate now, they would begin firing on April 12.

Bruce Catton, a prominent Civil War historian, explains how
Lincoln maneuvered Davis into firing the first shot:

Lincoln had been plainly warned by Lamon and by Hurlbut
that a ship taking provisions to Fort Sumter would be fired on.
Now he was sending the ship, with advance notice to the men
who had the guns. He was sending war ships and soldiers as
well, but they would remain in the background; if there was
going to be a war it would begin over a boat load of salt pork
and crackers—over that, and the infinite overtones which by
now were involved. Not for nothing did Captain Fox remark
afterward that it seemed very important to Lincoln that South
Carolina “should stand before the civilized world as having
fired upon bread.”111

One biographer of Jefferson Davis, Robert McElroy,
described the thinking of Davis and his cabinet in sending the
order to fire on Sumter: “The order [by Lincoln] for the sending
of the fleet was a declaration of war.”112 Shelby Foote describes
the dilemma as follows:

Lincoln had maneuvered them into the position of having
either to back down on their threats or else to fire the first shot
of the war. What was worse, in the eyes of the world, that
first shot would be fired for the immediate purpose of keeping
food from hungry men.

Davis assembled his cabinet and laid the message before
them. Their reactions were varied. Robert Toombs, the fire-
eater, was disturbed and said so: “The firing on that fort will
inaugurate a civil war greater than any the world has yet seen,
and I do not feel competent to advise you.” He paced the room,
head lowered, hands clasped beneath his coattails. “Mr. Presi-
dent, at this time it is suicide, murder, and you will lose us
every friend at the North. You will wantonly strike a hornets’
nest which extends from mountains to ocean. Legions now

111Catton, The Coming Fury, p. 297.
112Tilley, Lincoln Takes Command, p. 263.
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quiet will swarm out and sting us to death. It is unnecessary.
It puts us in the wrong. It is fatal.”

Davis reasoned otherwise, and made his decision accord-
ingly. It was not he who had forced the issue, but Lincoln, and
this the world would see and know, along with the deception
which had been practiced.113

The logic of Davis was reasonable in light of all he knew
about the negotiations over Pickens and Sumter. He knew Lin-
coln had decided not to abandon the forts and was prepared to
send in reinforcements. It would not be reasonable to wait until
the forts had been resupplied and reinforced with men and
ammunition before firing on them. Davis could not have a fed-
eral fort left in Charleston harbor after secession any more than
the American colonists could have allowed the British to con-
tinue having a fort in the New York or Boston harbors after
secession from England. It was clear that Lincoln had deceived
the South in his various promises, especially through Seward, to
evacuate the forts. Now he was clearly provoking a war by
resupplying Fort Sumter and showing thereby that it would not
be evacuated. However, the public did not have the benefit of all
the information concerning negotiations over the forts and did
not understand all the correspondence that had gone back and
forth to indicate clearly that the sending of the ships for rein-
forcement, or sending them bread, was to be considered an act of
war by the South. The public simply saw what appeared to be an
innocent act of “sending bread to the starving garrison,” and the
South opened fire. If the South had won the war, Davis’s view-
point would have been in the history books along with the rea-
sons the North would not allow the South to secede. But nothing
1s more certain in history than the fact that the winners write it.

When the South commenced firing, in the early morning
hours of April 12, the first Lincoln ship, The Harriet Lane, had
arrived near the Charleston harbor. The South continued to fire
upon the fort for thirty-six hours and during this time the
remainder of the ships arrived. However, the ships never
returned any fire, indicating their mission had been accom-
plished simply by drawing the first shot from the South.

Many newspapers in the North reacted to the firing on Fort
Sumter and Lincoln’s deception in provoking the South to fire

113Fgote, The Civil War, pp. 47-48.
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the first shot. Representative of these reports in the North is an
editorial in the Buffalo Daily Courier, dated April 16, 1861.

The news of the fall of Fort Sumter has been received at the
North more with astonishment than any other feeling. Every
mind is full of questions. Has the administration been in earnest
in this first strangely disastrous battle? If the fort was to be rein-
forced, why was not the attempt made? . . . The affair at Fort
Sumter, it seems to us, has been planned as a means by which
the war feeling at the North should be intensified, and the admin-
istration thus receive popular support for its policy. . . . If the
armament which lay outside the harbor, while the fort was being
battered to pieces, had been designed for the relief of Major
Anderson, it certainly would have made a show of fulfilling its
mission. But it seems plain to us that no such design was had.
The administration, virtually, to use a homely illustration, stood
at Sumter like a boy with a chip on his shoulder, daring his
antagomnist to knock it off. The Carolinians have knocked off the
chip. War is inaugurated, and the design of the administration is
accomplished.114

The New York Evening Day-Book, in its editorial dated April
17, stated as follows:

We have no doubt, and all the circumstances prove, that it was
a cunningly devised scheme, contrived with all due attention
to scenic display and intended to arouse, and, if possible, exas-
perate the northern people against the South. Lincoln and
Seward know very well that the right to send a vessel with
provisions to Major Anderson involved just the same issue as a
reinforcement. Hence it was made in a way that enabled them
to get up a story about “humanity,” “relieving a starving gar-
rison.” It would be impossible for Seward to do anything
openly and above board.

We venture to say a more gigantic conspiracy against the
principles of human liberty and freedom has never been con-
cocted. Who but a fiend could have thought of sacrificing the
gallant Major Anderson and his little band in order to carry
out a political game? Yet there he was compelled to stand for
thirty-six hours amid a torrent of fire and shell, while the fleet
sent to assist him, coolly looked at his flag of distress and
moved not to his assistance! Why did they not? Perhaps the

14perkins, Northern Editorials on Secession, p. 716.

267



REASSESSING THE PRESIDENCY

archives at Washington will yet tell the tale of this strange
proceeding.

Pause then, and consider before you endorse these mad men
who are now, under pretense of preserving the Union, doing
the very thing that must forever divide it.115

The Providence Daily Post, on April 13, 1861 editorialized as
follows:

We are to have civil war, if at all, because Abraham Lincoln loves
a [the Republican] party better than he loves his country. . . .
{He] clings to his party creed, and allows the nation to drift
into the whirlpool of destruction. While commerce is lan-
guishing, and all our industrial interests are threatened with
ruin, he calls upon the people of the North—Democrats,
Conservatives, and Republicans—to march to the South, and
vindicate—what? The national honor? By no means; but the
Chicago platform! . . . The cotton States, despairing of justice
under such circumstances, have withdrawn from the Union,
asking only to be let alone.

We are told, however, just now, that war results, if at all,
from an act of humanity on the part of our government—that
the garrison at Fort Sumter needs food, and the effort is to
supply them. That is all. Is it all? Look at the facts. For three
weeks the administration newspapers have been assuring us
that Fort Sumter would be abandoned. They said it could not
be provisioned or reinforced without a great sacrifice of life,
and without greatly exasperating the whole South; that to
abandon it would certainly disappoint and embarrass the
secessionist, and kill the spirit of secession in all the border
slave States. They had got the public mind all ready for the
event, when—presto/—the tables are turned, and Fort Sumter
is to be provisioned! Secession is not to be killed! Why?

We think the reader will perceive why. Mr. Lincoln saw an
opportunity to inaugurate civil war without appearing in the
character of an aggressor. There are men in Fort Sumter, he
said, who are nearly out of provisions. They ought to be fed.
We will attempt to feed them. Certainly nobody can blame us
for that. We ought to feed our gallant soldiers by all means. We
will attempt to feed them. The secessionists, who are both mad
and foolish, will resist us. Then will commence civil war. Then
I will appeal to the North to aid me in putting down rebellion,
and the North must respond. How can it do otherwise?116

1151bid., pp. 718-19 (emphasis in the original).
161bid., pp. 711-13 (emphasis in the original).
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Finally, another representative editorial from the Northern
press comes from New Jersey and the Jersey City American Stan-
dard. This was published on the day of the firing on Fort Sumter,
April 12, 1861:

There is a madness and a ruthlessness in the course which is
attributed to the government which is astounding. It would
seem as if it were bent upon the destruction instead of the
preservation of the Union, and as if all wisdom and patriotism
had departed from it, or had been forced to succumb to the
demands of its infuriated partisan leaders. . . . [Tlhe govern-
ment seeks to mask this, its real purpose, by pretending that
humanity requires them to succor the gallant Major Anderson
and his troops, and that an unarmed vessel is to be sent to him
with stores and that if it is not permitted peaceably to fulfill its
errand it shall be done by force. The measure is a disingenuous
feint. . . . This unarmed vessel, it is well understood, is a mere
decoy to draw the first fire from the people of the South,
which act by the pre-determination of the government is to be
the pretext for letting loose the horrors of war. It dare not itself
fire the first shot or draw the first blood, and is now seeking
by a mean artifice to transfer the odium of doing so to the
Southern Confederacy. . . . The assumption of a regard for
humanity and the actions which the government base upon it
are a sham the most transparent, a mockery the most unsub-
stantial, an hypocrisy which is only more infamous than the
low cunning with which it is commingled.

No intelligent man will be deceived by the plea, and if blood
be shed it will be laid where it justly ought to be laid, at the
door of an Administration which had not the courage to sur-
render an abstraction in order to preserve the peace and unity
of the country, but was brave enough to dare to close its ear
against all the persuasive ties of common brotherhood, a com-
mon country, a common ancestry, a common religion and a
common language, and by plunging the nation into civil war
to demolish the noble fabric which our fathers founded.

If this result follows—and follow civil war it must—the
memory of ABRAHAM LINCOLN and his infatuated advisors
will only be preserved with that of other destroyers to be
scorned and execrated. . . . And if the historian who preserves
the record of his fatal administration needs any motto
descriptive of the president who destroyed the institutions
which he swore to protect, it will probably be some such an
one as this:
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Here is the record of one who feared more to have it said
that he deserted his party than that he ruined his country,
who had a greater solicitude for his consistency as a partisan
than for his wisdom as a Statesman or his courage and virtue
as a patriot, and who destroyed by his weakness the fairest
experiment of man in self government that the world ever wit-
nessed.117

There were no casualties on either side as a result of the
bombardment of Fort Sumter, and after the firing ended, the
South sent a doctor to see if Anderson needed his services. Major
Anderson replied that there were no injuries or casuaities and he
needed no assistance, but he did request, and was then allowed,
to have a ceremony to lower the flag and to leave with honor.
However, during this ceremony, one of his cannons exploded
and a Northern soldier was killed, which was the only casualty
involved in the Fort Sumter incident.

Shelby Foote records the respect which both sides demon-
strated toward each other, and especially the Southerners who
admired the bravery of Major Anderson and his troops for
enduring the assault. Foote states, “As the weary artillerymen
passed silently out of the harbor, Confederate soldiers lining the
beaches removed their caps in salute. There was no cheering.”118
The matter could have ended here with only one accidental
death. The South would have seceded and preserved the ideas of
a limited central government and states’ rights advocated by the
Founding Fathers. Slavery would have died a natural death soon,
without a war, as it did everywhere else in Western civilization.
Instead, President Lincoln, without consulting Congress, called
for seventy-five thousand militia and unconstitutionally invaded
the South as a “retaliation” for the firing on Fort Sumter. Also,
on April 15, Lincoln called for Congress to meet, but not until
July 4, 1861. Without any threat to the government in Wash-
ington or to the North, Lincoln began the war through illegal and
unconstitutional means, claiming he was acting under the “war
powers” of the president set out in the Constitution.

Since Congress never declared war, the question has arisen as
to when the Civil War started. The U.S. Supreme Court was
called on to decide this question in several cases which arose both

1171bid., pp. 706-08 (emphasis in the original).
118Foote, The Civil War, p. 50.
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during and immediately after the war. The popular opinion has
been that the war officially started when the South fired on Fort
Sumter; however, the Supreme Court stated that the war had
two starting dates subsequent to the Fort Sumter incident, both
initiated by President Lincoln in calling for a blockade of South-
ern ports. The first Presidential Proclamation was issued on
April 19, 1861, applying to South Carolina, Georgia, Alabama,
Florida, Mississippi, Louisiana, and Texas; the second, issued on
April 27, 1861, applied to Virginia and North Carolina.11?

After the Fort Sumter incident, Justice Campbell of the U.S.
Supreme Court realized that he had been badly misled by Secretary
of State Seward during their negotiations, and he wrote to
Seward criticizing him for this deception:

I think no candid man who will read what I have written and
consider for a moment what is going on at Sumter but will
agree that the equivocating conduct of the Administration, as
measured and interpreted in connection with these promises, is
the proximate cause of the great calamity.120

Secretary of State Seward never responded to this letter; how-
ever, his biographer, Thornton K. Lothrop, revealed Seward’s opin-
ion about Sumter: “The Sumter expedition failed of its ostensible
object, but it brought about the Southern attack on that fort. The
first gun fired there effectively cleared the air . . . and placed Lin-
coln at the head of the united people.”121

Charles Ramsdell, a prominent historian, argues convinc-
ingly that Lincoln’s whole purpose in using the Fox plan was to
prompt the South into firing the first shot:

Although there were no casualties during the bombardment,
the mere news that the attack on the fort had begun swept the
entire North into a roaring flame of anger. The “rebels” had
fired the first shot; they had chosen to begin war. If there had
been any doubt earlier whether the mass of the Northern peo-
ple would support the administration in suppressing the seces-
sionists, there was none now. Lincoln’s strategy had been

119james G. Randall, Constitutional Problems Under Lincoln (Chicago: Uni-
versity of Chicago Press, 1951), p. 50.

120Tilley, Lincoln Takes Command, p. 288.
121bid., p. 265.
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completely successful. He seized at once the psychological
moment for calling out the militia and committing the North
to support of the war. This action cost him four of the border
slave states, but he had probably already discounted that
loss.122

Lincoln never ceased to blame the South for causing the war,
and even in his State of the Union Address on December 6, 1864,
Lincoln stated, “In stating a simple condition of peace, I mean
simply to say that the war will cease on the part of the Govern-
ment whenever it shall have ceased on the part of those who
began it.”123

After the war, Confederate President Jefferson Davis
explained his reasons for giving the order to fire on Fort Sumter:

The attempt to represent us as the aggressors in the conflict
which ensued is as unfounded as the complaint made by the
wolf against the lamb in the familiar fable. He who makes the
assault is not necessarily he that strikes the first blow or fires
the first gun. To have awaited further strengthening of their
position by land and naval forces, with hostile purpose now
declared, for the sake of having them “fire the first gun,”
would have been as unwise as it would be to hesitate to strike
down the arm of the assailant, who levels a deadly weapon at
one’s breast, until he has actually fired. The disingenuous rant
of demagogues about “firing on the flag” might serve to rouse
the passions of insensate mobs in times of general excitement,
but will be impotent in impartial history to relieve the Federal
Government from the responsibility of the assault made by
sending a hostile fleet against the harbor of Charleston, to
cooperate with the menacing garrison of Fort Sumter. After
the assault was made by the hostile descent of the fleet, the
reduction of Fort Sumter was a measure of defense rendered
absolutely and immediately necessary.

Such clearly was the idea of the commander of the Pawnee,
when he declined, as Captain Fox informs us, without orders
from a superior, to make any effort to enter the harbor, “there
to inaugurate civil war.” The straightforward simplicity of the
sailor had not been perverted by the shams of political
sophistry.

122Ramsdell, “Lincoln and Fort Sumter,” pp. 284-85.
123Tilley, Lincoln Takes Command, p. 227 (emphasis added).
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But, suppose the Confederate authorities had been disposed
to yield, and to consent to the introduction of supplies for the
maintenance of the garrison, what assurance would they have
had that nothing further would be attempted? What reliance
could be placed in any assurances of the Government of the
United States after the experience of the attempted ruse of the
Star of the West and the deceptions practiced upon the Confed-
erate Commissioners in Washington? He says we were
“expressly notified” that nothing more “would on that occasion
be attempted”—the words in italics themselves constituting a
very significant though unobtrusive and innocent-looking lim-
itation. But we have been just as expressly notified, long before,
that the garrison would be withdrawn. It would be as easy to
violate the one pledge as it had been to break the other.

Moreover, the so-called notification was a mere memoran-
dum, without date, signature, or authentication of any kind,
sent to Governor Pickens, not by an accredited agent, but by a
subordinate employee of the State Department. Like the oral
and written pledges of Mr. Seward, given through Judge
Campbell, it seemed to be carefully and purposely divested of
every attribute that could make it binding and valid, in case its
authors should see fit to repudiate it.124

President Davis went on to say:

The bloodless bombardment and surrender of Fort Sumter
occurred on April 13, 1861. The garrison was generously per-
mitted to retire with the honors of war. The evacuation of that
fort, commanding the entrance to the harbor of Charleston,
which, if in hostile hands, was destructive of its commerce,
had been claimed as the right of South Carolina. The voluntary
withdrawal of the garrison by the United States Government
had been considered, and those best qualified to judge believed
it had been promised. Yet, when instead of the fulfillment of
just expectations, instead of the withdrawal of the garrison, a
hostile expedition was organized and sent forward, the
urgency of the case required its reduction before it should be
reinforced. Had there been delay, the more serious conflict
between larger forces, land and naval, would scarcely have
been bloodless, as the bombardment fortunately was. The
event, however, was seized upon to inflame the mind of the
Northern people, and the disguise which had been worn in the

124Davis, The Rise and Fall of the Confederate Government, vol. 1, pp. 292-95
(emphasis in the original).
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communications with the Confederate Commissioners was
now thrown off, and it was cunningly attempted to show that
the South, which had been pleading for peace and still stood on
the defensive, had by this bombardment inaugurated a war
against the United States.125

Following the maneuver of getting the South to fire the first
shot and “start the war,” Lincoln then set out to become Amer-
ica’s first dictator. One of his strongest supporters, historian
Arthur M. Schlesinger, Jr., describes Lincoln’s initial conduct of
the war as follows:

Lincoln chose nevertheless to begin by assuming power to act
independently of Congress. Fort Sumter was attacked on April
12, 1861. On April 15, Lincoln summoned Congress to meet
in special session—but not until July 4. He thereby gained ten
weeks to bypass Congress, ruled by decree, and set the nation
irrevocably on the path to war.

On April 15, he called out state militia to the number of
seventy-five thousand. Here he was acting on the basis of a
statute. From then on he acted on his own. On April 19, he
imposed a blockade on rebel ports, thereby assuming author-
ity to take actions hitherto considered as requiring a declara-
tion of war. On May 3, he called for volunteers and enlarged
the army and navy, thereby usurping the power confided to
Congress to raise armies and maintain navies. On April 20, he
ordered the Secretary of Treasury to spend public money for
defense without congressional appropriation, thereby violat-
ing Article I, section 9, of the Constitution. On April 27, he
authorized the commanding general of the army to suspend
the writ of habeas corpus—this despite the fact that the power
of suspension, while not assigned explicitly to Congress, lay in
that article of the Constitution devoted to the powers of Con-
gress and was regarded by commentators before Lincoln as a
congressional prerogative. Later he claimed the habeas corpus
clause as a precedent for wider suspension of constitutional

1251bid., pp. 297. Also, see explanation of Confederate Vice President
Alexander H. Stephens, A Constitutional View of the War Between the States
(Harrisonburg, Va.: Sprinkle Publications, 1994), vol. 2, pp. 34-36, 349.
For another compact and reasonable interpretation of Lincoln’s first shot
maneuver, see Stampp, And the War Came, pp. 263-86.
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rights in time of rebellion or invasion—an undoubted stretch-
ing of original intent.126

The question that history must eventually determine is
whether Lincoln maneuvered the South into firing the first shot
in order that the public would believe, and history would record,
that the South started the war which Lincoln actually started
and wanted? While Lincoln was a very manipulative and secre-
tive person, there is hard evidence which clearly indicts him of
this offense. Not only do the official records, revealed particu-
larly by the study of John Shipley Tilley, indicate this, but Lin-
coln himself leaves the evidence.!27 First, there is his letter to
Gustavus Fox dated May 1, 1865, in which he consoled Fox and
told him he should not be worried about the fact that his
attempt to bring supplies to Fort Sumter was unsuccessful. Lin-
coln assured him that he still had confidence in him and praised
him for the effort. Lincoln states in his letter,

You and [ both anticipated that the cause of the country would
be advanced by making the attempt to provision Fort Sumter,
even if it should fail; and it is no small consolation now to feel
that our anticipation is justified by the result.128

Lincoln also demonstrated his appreciation to Fox by ele-
vating him to a high position of assistant secretary of the Navy
in 1865.129 Second, Lincoln’s two trusted confidential secre-
taries, John G. Nicolay and John Hay, recorded their accounts of
Lincoln’s efforts to get the South to fire the first shot. One of
their references states, “Abstractly it was enough that the Gov-
ernment was in the right. But to make the issue sure, he deter-
mined that in addition the rebellion should be put in ‘the
wrong.’“130 Also, they state,

126 Arthur M. Schlesinger, Jr., “War and the Constitution: Abraham Lincoln
and Franklin D. Roosevelt,” in Lincoln The War President: The Gettysburg
Lectures, Gabor 5. Boritt, ed. (New York: Oxford University Press, 1992),
pp. 155-56; Also for other details of Lincoln’s unconstitutional conduct see
James G. Randall, Constitutional Problems Under Lincoln.

127Tilley, Lincoln Takes Command.

128Ramsdell, “Lincoln and Fort Sumter,” p. 285.
129Tilley, Lincoln Takes Command, p. 152.
130Ramsdell, “Lincoln and Fort Sumter,” p. 286.
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President Lincoln in deciding the Sumter question had adopted
a simple but effective policy. To use his own words, he deter-
mined to “send bread to Anderson”; if the rebels fired on that,
they would not be able to convince the world that he had
begun the civil war.131

Finally, these two secretaries concluded the Fort Sumter matter
by stating,

When he finally gave the order that the fleet should sail, he
was master of the situation . . . master if the rebels hesitated
or repented, because they would thereby forfeit their prestige
with the South; master if they persisted, for he would then
command a united North.132

The best evidence, however, is contained in the diary of Lin-
coln’s close and trusted friend, Senator Orville H. Browning.
Senator Stephen A. Douglas from Ilinois died after the war
started, and on June 3, 1861, the Republican Governor, Richard
Yates, appointed Browning to fill the vacancy. Browning had
been a close personal friend of Lincoln for more than twenty
years, and after becoming a senator he became a principal
spokesman for the Lincoln administration. Lincoln had called
Congress into session for July 4, 1861, but Senator Browning
reported early and went to the White House to meet privately
with his old friend on the night of July 3. Unknown to Lincoln,
Browning kept a meticulous diary and he made an entry that
night after returning to his hotel room about the discussion he
just had with the president. The diary reports that after Lincoln
read to Browning the message he was going to give Congress on
July 4, he then put the document aside and Browning reports
the conversation as follows:

He told me that the very first thing placed in his hands after
his inauguration was a letter from Major Anderson announc-
ing the impossibility of defending or relieving Sumter. That he
called the cabinet together and consulted General Scott—that
Scott concurred with Anderson, and the cabinet, with the
exception of PM General Blair were for evacuating the Fort,
and all the troubles and anxieties of his life ‘had not equalled
those which intervened between this time and the fall of

131bid.
1321hid.
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Sumter. He himself conceived the idea, and proposed sending
supplies, without an attempt to reinforce giving notice of the
fact to Governor Pickens of S.C. The plan succeeded. They
attacked Sumter—it fell, and thus, did more service than it other-
wise could. 133

If “the plan” was “to bring food to the starving garrison” then
it failed. But if “the plan” was to provoke the South into firing
the first shot, then it succeeded, and this is exactly what Lincoln
stated.

Charles Ramsdell states that this diary entry “completes the
evidence” that Lincoln provoked the South into firing the first
shot, and Ramsdell explains Lincoln’s conduct with Browning as
follows:

It is not difficult to understand how the usually secretive Lin-
coln, so long surrounded by strangers and criticized by many
whom he had expected to be helpful, talking that night for the
first time in many months to an old, loyal, and discreet friend,
though a friend who had often been somewhat patronizing,
for once forgot to be reticent. It must have been an emotional
relief to him, with his pride over his consummate strategy
bottled up within him for so long, to be able to impress his
friend Browning with his success in meeting a perplexing and
dangerous situation. He did not suspect that Browning would
set it down in a diary.134

Rarely do historians find any better clue or “smoking gun”
about a clever politician’s hidden purpose than Browning’s diary
entry. On the next day, July 4, 1861, Lincoln gave his message
to Congress and informed them that he had been trying to bring
about a peaceful solution to the problem when he sent his ships
merely to “deliver bread to a few brave and hungry men at Fort
Sumter.” He ended his message with these words, “And having
thus chosen our course without guile and with pure purpose, let us
renew our trust in God, and go forward without fear and with
manly hearts.”135 Although Browning was a close friend and
supporter of Lincoln, he must have blanched when he heard

1331bid., pp. 287-88 (emphasis added).
134bid., p. 288.
135Masters, Lincoln, the Man, p. 418 (emphasis added).
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these words after having heard Lincoln’s true story the night
before.

There are many Lincoln supporters who maintain that Lin-
coln could never have used a trick to start a war because this
would be out of character for a man who had expressed his anti-
war opinions so strongly during his one term in Congress when
he opposed President Polk’s Mexican war. Lincoln charged Polk
with provoking that war by ordering troops into a disputed
boundary which caused the Mexicans to fire the first shots. One
of Lincoln’s most admiring historians has commented upon Lin-
coln’s opposition to that war with the following comment:

Politics of course also intertwined with Lincoln’s moral revul-
sion to the Mexican War, as opposition to it became largely a
party matter. Yet it is difficult to miss the fundamental anti-
war meaning of his 1848 stand. He denounced the president of
the United States, James K. Polk, for provoking the conflict:
“The blood of this war, like the blood of Abel, is crying to
Heaven against him.” Lincoln made no apologies for attacking
the commander in chief, for throughout history rulers [Lincoln
said] “had always been . . . impoverishing their people in wars,
pretending . . . that the good of the people was the object.” This,
he argued, was “the most oppressive of all Kingly oppressions.”
“Military glory,” Lincoln defined as “that attractive rainbow,
that rises in showers of blood—that serpent’s eye, that charms
to destroy.”136

Gabor Boritt is obviously quoting, in part, from Lincoln’s letter
to his law partner, William H. Herndon, who had taken the posi-
tion that Lincoln should not be criticizing President Polk for
starting the war with Mexico and by tricking Congress into
declaring war. Lincoln thought the war was unconstitutional
because, in fact, President Polk had started it rather than sub-
mitting the question to Congress for a declaration of war. Lin-
coln’s letter to Herndon stated that:

The provision of the Constitution giving the war-making power
to Congress, was dictated, as I understand it, by the following
reasons. Kings had always been involving and impoverishing

136Boritt, “War Opponent and War President,” in Lincoln, the War President:
The Gettysburg Lectures, Gabor S. Boritt, ed. (New York: Oxford University
Press, 1992), pp. 190-91. Also, for a more full explanation of Lincoln's
attack on President Polk, see Masters, Lincoln, the Man, pp. 97-98.
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their people in wars, pretending generally, if not always, that
the good of the people was the object. This, our Convention
understood to be the most oppressive of all Kingly oppressions;
and they resolved to so frame the Constitution that no one man
should hold the power of bringing this oppression upon us. But
your view destroys the whole matter, and places our President
where kings have always stood.137

However, Lincoln learned many valuable lessons during his
opposition to President Polk. He knew that Polk wanted the war
in order to take property away from the Mexicans which they
had refused to sell. He also knew that Polk could not afford to be
perceived as the aggressor in starting the war. Lincoln learned
from Polk that if you provoke the other side into firing the first
shot and the American troops are thereby under fire, it is very
difficult for Congress not to support the president and, there-
fore, to declare war, since to do otherwise would be a failure to
support the troops in the field. He also learned that immense
power and prestige immediately flowed to Polk as soon as the
war began. Lincoln learned that once war is underway, all dis-
sent from your opponents is stamped out, and the party in
power is assisted greatly in getting its way with Congress. Lin~
coln also had endured much criticism for his attack on President
Polk, and he had learned how unpopular it is to oppose a war in
progress. The Democrats especially condemned him in 1848 for,
“corruption” and “treason” of this new “Benedict Arnold.”138
Although most Whigs in Illinois agreed with Lincoln’s opposi-
tion to Polk and accused the president of starting the war, one
politician, who had been an opponent of the War of 1812, did
not, and he explained that he would not oppose the Mexican war
thusly: “No, by God, I opposed one war, and it ruined me, and
henceforth, I am for War, Pestilence, and Famine.”139

Lincoln’s Mexican war experience, far from proving that he
would have been acting out of character by causing the Civil
War, shows that he had an opportunity to learn many lessons
which he could put into practice as president, especially for one

137Mark E. Neelly, Jr., The Fate of Liberty: Abraham Lincoln and Civil Liberties
(New York: Oxford University Press, 1991), p. 213 (emphasis in the origi-
nal).

138Boritt, ed., “War Opponent and War President,” p. 191.
1391bid. (emphasis in the original).
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who had less than 40 percent of the vote and minority repre-
sentation in both Houses of Congress. With a war in progress,
and the South not represented in Congress, the entire Republican
agenda could be put into law. The South had always opposed the
plan of the Federalist Party for a strong centralized government;
the South had further opposed the Whigs, and now the South
opposed Republicans, who stood for the same strong centralized
government and also wanted a high protective tariff, internal
improvements, as well as a partnership between big business
and government.

Fareed Zakaria, managing editor of the influential magazine
Foreign Affairs, is a great admirer of Lincoln’s accomplishment in
creating a strong centralized government, which changed Amer-
ica from a “backward” country to one that resembled the Euro-
pean powers. In his book, From Wealth to Power, he supports the
fact that Lincoln was the first man to make America into a great
war power, and he fully agrees with the change in foreign policy
which finally occurred with the Spanish-American War and
World War I. He concludes that a rich country like the U.S. should
also be a “powerful country” through its military might, which
helps it to expand its economic empire abroad. Zakaria describes
the change of perception by European statesmen and especially
Great Britain’s Prime Minister Disraeli as a result of Lincoln’s
Civil War:

European statesmen believed the Civil War represented a
watershed from which there could be no turning back. Ben-
Jjamin Disraeli explained in the House of Commons that the
war would produce “a different America from that which was
known to our fathers and even from that which this genera-
tion has had so much experience. It would be an America of
armies, of diplomacy, of Rival States and maneuvering Cabi-
nets, of frequent turbulence, and probably of frequent
wars.”140

Very different ideas are contained in the correspondence after
the Civil War between two prominent men, who both loved lib-
erty and saw that a strong centralized government was a great
threat to individual freedom and the whole concept of the

140Fareed Zakaria, From Wealth to Power: The Unusual Origins of America’s
World Role (Princeton, N.J.: Princeton University Press, 1998), p. 48.
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American Republic created by our Founders. The great historian
of liberty, Lord Acton, had been asked to write his opinions on
the American Civil War, which he had followed very closely and
had written about contemporaneously with the events. At the
end of the war, he wrote to General Robert E. Lee, asking for
Lee’s opinions about the effect of the North’s victory. In a letter
dated November 4, 1866, Lord Acton lamented the defeat of the
South and stated:

I saw in State Rights the only availing check upon the abso-
lutism of the sovereign will, and secession filled me with hope,
not as the destruction but as the redemption of Democracy. . . .
Therefore I deemed that you were fighting the battles of our
liberty, our progress, and our civilization; and I mourn for the
stake which was lost at Richmond more deeply than I rejoice
over that which was saved at Waterloo.141

General Lee replied to Lord Acton in a letter dated December
15, 1866, and, in part, stated:

I can only say that while I have considered the preservation of
the constitutional power of the General Government to be the
foundation of our peace and safety at home and abroad, I yet
believe that the maintenance of the rights and authority
reserved to the states and to the people, not only essential to the
adjustment and balance of the general system, but the safe-
guard to the continuance of a free government. I consider it as
the chief source of stability to our political system, whereas the
consolidation of the states into one vast republic, sure to be aggres-
sive abroad and despotic at home, will be the certain precursor of
that ruin which has overwhelmed all those that have preceded it.142

General Lee continued by stating:

The South has contended only for the supremacy of the con-
stitution, and the just administration of the laws made in pur-
suance to it. Virginia to the last made great efforts to save the
union, and urged harmony and compromise. Senator Douglass,
in his remarks upon the compromise bill recommended by the
committee of thirteen in 1861, stated that every member from

141]. Rufus Fears, ed., Essays in the History of Liberty, Selected Writings of
Lord Acton (Indianapolis, Ind.: Liberty Fund, 1985), vol. 1, p. 363.

142]bid. (emphasis added).
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the South, including Messrs. Toombs and Davis, expressed
their willingness to accept the proposition of Senator Critten-
den from Kentucky, as a final settlement of the controversy, if
sustained by the republican party, and that the only difficulty
in the way of an amicable adjustment was with the republican
party. Who then is responsible for the war?143

Carl N. Degler, a Pulitzer Prize-winning historian, states that
most historians do not like to compare Lincoln with Bismarck of
Germany, but he shows that they were both men of “blood and
iron” and their achievements were very similar.144 Both Lincoln
and Bismarck converted their respective governments, which
were both confederations of states, into consolidated nations.
Degler concludes that both needed wars to accomplish this feat.
Although Degler doesn’t mention the welfare-state compar-
isons, Bismarck was very explicit in creating the first modern
welfare state through the first social security system and the
first workmen’s compensation act, while Lincoln’s creation of
the welfare state in America was mainly corporate welfare, and
then after the war there were pensions for the veterans. Degler
points out, however, that there is a very direct parallel in their
respective creations of the warfare state.

One comparison leading to the warfare state which Degler
omits is that in the process of destroying confederacies to create
nations, both Bismarck and Lincoln became virtual dictators
essentially during the same period of time. Bismarck gained this
distinction from 1862 to 1871 and Lincoln from 1861 to
1865.145 Professor Forrest McDonald, in his excellent book sur-
veying the American presidency, cites numerous sources, both
by Lincoln’s contemporaries and by current historians who all
agree that Lincoln became a dictator:

Many people, then and later, criticized Lincoln’s conduct as
excessive. The abolitionist Wendell Phillips called Lincoln an
“unlimited despot,” and Justice Benjamin R. Curtis wrote that
he had established “a military despotism.” When William
Whiting, solicitor of the War Department, published a book

1431bid., p. 366.

144Carl N. Degler, “The United States and National Unification,” in Lincoln,
the War President: The Gettysburg Lectures, Gabor S. Boritt, ed. (New York:
Oxford University Press, 1992), p. 106.

145Randall, Constitutional Problems Under Lincoln, p. 57.
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called War Powers under the Constitution, in which he main-
tained that in wartime the president’s actions are subject to no
constitutional restraints whatever, Sen. Charles Sumner thun-
dered that that doctrine (and Lincoln’s behavior under it) was
“a pretension so irrational and unconstitutional, so absurd and
tyrannical” as to deserve no respect. The doctrine when fol-
lowed changed the federal authority “from a government of
law to that of a military dictator.” Twentieth-century historians
and political scientists routinely characterized Lincoln’s presi-
dency as a “dictatorship” or as a “constitutional dictatorship”—
sometimes using the word in the benign Roman sense, some-
times in a sinister modern sense.”146

Lincoln, as America’s first dictator, brought some of the hor-
rors of the French Revolution to our shores. He signed a warrant
for the arrest of the chief justice of the Supreme Court because
the judge rendered an opinion that Lincoln acted unconstitu-
tionally by suspending the writ of habeas corpus. Lincoln perse-
cuted Northern objectors to the war by having more than thir-
teen thousand people arrested without warrants, tried, and
convicted in military courts unfairly and without due process of
law, even though the civil courts were fully available for the tri-
als.147 After the war, the U.S. Supreme Court, in the case of Ex
Parte Milligan (1866) rendered one of its greatest decisions
against presidential war power and in favor of individual rights
by deciding that President Lincoln acted unconstitutionally by
permitting the military trial of these civilians.

The government urged in the Milligan case that in the
absence of restrictions imposed by Congress, the president is
“sole judge of the exigencies, necessities, and duties of the occa-
sion, their extent and duration,” and that “during the war, his
powers must be without limit.” The Court unanimously dis-
agreed, proclaiming,

The Constitution of the United States is a law for rulers and
people, equally in war and in peace. . . . No doctrine, involving
more pernicious consequernces, was ever invented by the wit of

146Forrest McDonald, The American Presidency (Lawrence: University Press
of Kansas, 1994), p. 400.

147Neally, Jr., The Fate of Liberty, pp. 10, 23.
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man than that any of its provisions can be suspended during
any of the great exigencies of government.148

Lincoln had numerous members of the state legislature of
Maryland arrested and placed in prison merely on the suspicion
that they might vote for secession.14? He also confiscated many
railroads and more than three hundred “disloyal” newspapers.
The supreme irony occurred when Lincoln had the grandson of
the author of the Star-Spangled Banner arrested without a war-
rant and held in prison without any charges, merely on suspi-
cion of disloyalty to Lincoln. This occurred at Fort McHenry, the
very scene that had inspired the writing of the national anthem.
Frank Key Howard wrote about this horrible experience in a
book which was first published in 1881:

When I looked out in the morning, I could not help being
struck by an odd and not pleasant coincidence. On that day,
forty-seven years before, my grandfather, Mr. ES. Key, then a
prisoner on a British ship, had witnessed the bombardment of
Fort McHenry. When, on the following morning, the hostile
fleet drew off, defeated, he wrote the song so long popular
throughout the country, the “Star-spangled Banner.” As I
stood upon the very scene of that conflict, I could not but con-
trast my position with his, forty-seven years before. The flag
which he had then so proudly hailed, I saw waving, at the
same place, over the victims of as vulgar and brutal a despot-
ism as modern times have witnessed.150

Secretary of State Seward basked in the power and the glory
of the Lincoln dictatorship, even to the extent that he bragged to
Lord Lyons, the British ambassador, “I can touch a bell on my
right hand and order the arrest of a citizen of Ohio. I can touch
the bell again and order the arrest of a citizen of New York. Can
Queen Victoria do as much?”151

148Christopher N. May, In the Name of War: Judicial Review and the War
Powers Since 1918 (Cambridge, Mass.: Harvard University Press, 1989),
p- 19.

149Bart Rhett Talbert, Maryland: The South’s First Casualty (Berryville, Va.:
Rockbridge, 1995), pp. 59-66 (emphasis added).

150John A. Marshall, American Bastile: A History of the Illegal Arrests and
Imprisonment of American Citizens in the Northern and Border States, on
Account of Their Political Opinions, During the Late Civil War (Wiggins, Miss.:
Crown Rights, [1881] 1998), pp. 645-46.

151Masters, Lincoln, the Man, p. 411.
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Degler points out that both Lincoln and Bismarck lived in a
time when the trends were very different from today. While the
approval of secession has been evident and was a very live issue
during the last years of the twentieth century in Russia, Canada,
Italy, France, Belgium, Britain, and even in the United States,
Degler points out that between 1845 and 1870, there was much
nation-building going on in the world. He gives six examples
where there was either a failed secession or wars which brought
about unification: (1) There was the revolt of Hungary against
Austria which failed in 1848; (2) The Poles failed in a secession
movement against Russia in 1863; (3) In 1847, the Swiss com-
pleted a Union under a new constitution modeled after that of
America as a result of a civil war between the Catholic and
Protestant cantons, which had caused a separation; (4) In 1860,
Italy became united for the first time since Ancient Rome; (5) In
1870, Germany became united for the first time; and (6) Japan
reorganized into a strong centralized government to replace the
feudal society in the course of the Meiji Restoration.!52 Degler
then analyzes the American Civil War, which he states is the best
example of the unification process that was taking place at the
time. He points out that under the original American Constitu-
tion there was a confederation of states, and America was not a
nation in the “usual” or European sense. There had been many
prior threats of disunion through the Kentucky—-Virginia resolu-
tions of nullification, the threat of New England states to secede
after the Louisiana Purchase, the threat of New England states
to secede after the War of 1812, and the South Carolina tariff
nullification threat in 1832.153

Degler analyzes Bismarck’s process of unification and states
that he had to provoke two wars to create the German nation.
Degler states that “all of the struggles for national unification in
Europe, as in the United States, required mititary power to bring
the nation into existence and to arm it with state power.”154 The
German unification of its various states under Bismarck was not
complete until the end of both wars. First, the Seven Weeks War
was provoked by Bismarck on behalf of Prussia against Austria
for the purpose of excluding Austria from Germany so that the

152Degler, “The United States and National Unification,” pp. 92-93.
1531bid., pp. 95-96.
1541hid., p. 102.
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militaristic state of Prussia would be the center and head of a
future united Germany. By defeating Austria in 1866, he created
a North German Confederation under the leadership of Prussia.
Degler states: “Bismarck had provoked Austria into war to
achieve his end.”!55 The second step in the unification process
was the Franco-Prussian War, which brought into the newly
formed German nation the Catholic states of Bavaria, Wiirttem-
berg, and Baden with Protestant Prussia, and the other Northern
states.156 Bismarck boasted in his memoirs that he provoked the
war with France by deliberately editing a report from the Prus-
sian King, who was making a response to the French govern-
ment. This has become known as the “Ems dispatch,” and upon
receipt of the reply, which greatly angered the French govern-
ment, they declared war against Germany. Bismarck accom-
plished his purpose by committing the first act of aggression
which provoked the French into declaring war, thus uniting all the
German states into one nation under the leadership of Prussia and
Bismarck himself.157 He was in tune with Lincoln regarding the
appearance of a defensive war in order to make it appear to be a
“just war.” Bismarck stated, “Success essentially depends upon
the impression which the origination of the war makes upon us
and others; it is important that we should be the party
attacked.”158

The foreign policy viewpoint of Great Britain, as seen
through the eyes of its prime minister, Benjamin Disraeli,
regarding the effect of the American Civil War has already been
stated. It is interesting to compare here Disraeli’s ideas about the
newly unified Germany:

As far as Germany was concerned, Disraeli’s well-known
remark in February, 1871 on “the German revolution” cap-
tured some of Europe’s apprehensive reaction to the newly
unified Germany. That revolution, Disraeli dramatically
asserted, is “a greater political event than the French Revolu-
tion of the last century.” He admitted that it was not as great

1551bid., p. 103.
1561bid., pp. 107-08.
1571bid., p. 108.

158Charles L.C. Minor, The Real Lincoln: From the Testimony of His Contempo-
raries, 4th ed. (Harrisonburg, Va.: Sprinkle Publications, 1992), p. 256.
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a social event as the French upheaval, but “there is not a diplo-
matic tradition which has not been swept away. You have a
new world. . . . The balance of power has been entirely
destroyed, and the country which suffers most, and feels the
effects of this great change most, is England.”159

The editors of the book On the Road to Total War, from which
the above quotation was taken, reached the following conclu-
sion:

After all, in the making of nations, as Sherman advised, one
must be prepared to use violence, even to the extreme of total
war, if necessary. Abraham Lincoln, the lowly born democrat,
and Otto von Bismarck, the aristocratic autocrat, could have
agreed on that.160

Carl Degler, in commenting upon the American Civil War,
stated that it “in short, was not a struggle to save a failed Union,
but to create a nation that until then had not come into
being.”161 Degler continues, “Lincoln then emerges as the true
creator of American nationalism, rather than as the mere savior
of the Union.”162 Degler’s conclusion about the significance of
the war is that:

What the war represented, in the end, was the forceful incor-
poration of a recalcitrant South into a newly created nation.
Indeed, that was exactly what abolitionist Wendell Phillips had
feared at the outset. “A Union,” he remarked in a public address
in New York in 1860, “is made up of willing states.“163

Degler also addresses the question of Lincoln’s maneuvering
the South into firing the first shot as follows:

1595tig Forster and Gorg Nagler, eds., On the Road to Total War: The Ameri-
can Civil War and the German Wars of Unification, 1861-1871 (Washington,
D.C.: German Historical Institute and Cambridge University Press, 1997),
p- 71.

1601bid.

161Degler, “The United States and National Unification,” p. 102.
162]bid., p. 106.

1631bid., p. 109.
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Over the vears, the dispute among United States historians
whether Lincoln maneuvered the South into firing the first shot
of the Civil War, has not reached the negative interpretation
that clings to Bismarck’s Ems dispatch. Yet Lincoln’s delay in
settling the issue of Sumter undoubtedly exerted great pressure
upon the Confederates to fire first. To that extent his actions
display some of the earmarks of Bismarck’s maneuvering in
1870. For at the same time Lincoln was holding off from sup-
plying Sumter he was firmly rejecting the advice of his chief
military advisor, Winfield Scott, that surrendering the fort
was better than provoking the Confederates into beginning a
war. Lincoln’s nationalism needed a war, but one that the other
side would begin.164

In summary, Lincoln brought about the “American System”
envisioned by his hero Henry Clay, which included extremely
high tariffs to protect Northern industry from foreign competi-
tion, internal improvements for Northern business from tax
revenues collected primarily in the South, and a centralized fed-
eral government strong enough to be “aggressive abroad and
despotic at home” as stated by Lee.165 None of this could have
been achieved without destroying the American Republic created
by the Founding Fathers, and this could not have been done
without a war that excluded the South from Congress and then
left this region prostrate from 1865 until the middle of the
twentieth century—a century which saw Lincoln’s nation
involved in two world wars with the German nation, which Bis-
marck had created.

1641bid., p. 108 (emphasis added).

1653¢e the excellent book by Frank Van der Linden, Lincoln: The Road to War
(Golden, Colo.: Fulcrum Publishing, 1998), p. 329, where the author sup-
ports this general conclusion but fails to recognize the tariff issue which
caused Northern political and economic interests to demand a war to pre-
vent Southern secession.
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PRESIDENT ANDREW JOHNSON:
TRIBUNE OF STATES’ RIGHTS

H. ArRTHUR 5cOTT TRASK AND CAREY ROBERTS

ican historians regarded Andrew Johnson as a coura-

geous and strong-willed politician who defended the pre-
rogatives and independent position of the presidency from a
usurping Congress. Defenders of the imperial presidency saw in
Johnson a strong leader. If Johnson had not resisted the attempt
of the Radical Republicans in Congress to create a congressional
system of government, so the thinking ran, the presidency may
never have reached the heights of power and leadership that it
attained under Theodore Roosevelt, Woodrow Wilson, and
Franklin Roosevelt. In addition, historians praised Johnson for
resisting what was regarded, even in the North, as the shameful
period of congressional Reconstruction.

Beginning as early as the 1890s, the consensus opinion in
the North began to regard their attempt to “reconstruct” the
Southern states as an unnecessary, vengeful, misguided, and
corrupt enterprise. In the latter half of the century, the perspec-
tive changed somewhat. Race-obsessed American historians
began to condemn Johnson as a narrow-minded fool who
obstructed the noble experiment of congressional Reconstruc-
tion. If only Johnson had cooperated with, instead of fighting,
the efforts of Republicans to reconstruct the South, then Amer-
ica’s “unfinished revolution” would have been completed well
before 1900. At the same time, presidential historians continued
to respect Johnson for his courageous stand on behalf of the
prerogatives of the presidency.

Our view rejects both positions. We see Johnson as an
unlikely hero for liberty during his presidency. Unlikely, because
he supported the Northern war to coerce the Southern states
back into the Union, and he served the president who dealt a series
of hammer blows to the federal constitutional order from which
it has never recovered. As such, Johnson was an accomplice and

During the first half of the twentieth century, most Amer-
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abettor of the man and party who killed America’s great her-
itage of constitutional and federative liberty. Yet in the aftermath
of that war, Johnson set himself in the path of those who
intended to complete and institutionalize the statist revolution
inaugurated by Lincoln. Johnson was not a forerunner of the
modern imperial president who views his office as the ideal
ground from which to transform the polity from the top down.
Rather, Johnson the president acted more like a tribune whose
duty was to defend the liberties and laws of the land from the
usurpations of other branches of government. He thus
employed the veto power as a conservative, constraining force
upon the excesses of a vindictive and revolutionary Northern
majority.

Andrew Johnson was born in Raleigh, North Carolina, in
1808. As a young man, he worked as a tailor in Greenville, Ten-
nessee. He began his political career in east Tennessee, climbing
the ladder from alderman (1828-1830) to mayor (1830-1833)
to state representative (1835-1837; 1839-1841), to state sena-
tor (1841-1843). In 1842, he was elected to the U.S. Congress,
where he served six terms; he was elected governor of Tennessee
in 1852, where he served until 1857; and he was elected to the
1L.S. Senate in 1856, where he served until 1862.

In politics, Johnson was a Jacksonian Democrat. As such, he
opposed the Whig economic program of high tariffs, federal
subsidies for internal improvements, and a national bank. Also
typical of many Jacksonians, he defended the institution of slav-
ery and consistently supported proslavery legislation (the fugi-
tive slave law, the Kansas—Nebraska Act, etc.) in Congress. Like
Andrew Jackson, he was a states’-rights nationalist, which
means that while he believed in preserving the rights of the
states, he denied the state remedies of nullification (state veto)
and secession. As many Jeffersonians of the time pointed out,
and as experience was to confirm, this was a fatal concession to
federal power, for without some means of preserving states’
rights, they were vulnerable to the encroachments of the federal
authority.

From the perspective of state politics, Johnson was regarded
as a spokesman for the yeomanry and poor whites of Tennessee.
He did not represent the interests of the planters, most of whom
were Whigs, nor did he associate with them socially or politi-
cally. Not surprisingly, when Tennessee withdrew from the
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Union in June 1861, Johnson refused to go with his state. He
was the only Southern senator not to resign his seat. His deci-
sion was influenced both by his humble background and his
nationalist principles. In March 1862, Lincoln appointed John-
son military governor of Tennessee, and, in 1864, chose him to
be his running mate on the “National Union,” or Union-Repub-
lican, ticket. By choosing a Southerner and an ex-Democrat
(Johnson switched parties during the war) as his running mate,
Lincoln angered the Republican leaders. But Lincoln was already
looking toward reuniting the country after the war. As the his-
torian Otto Scott observed, Lincoln believed that a Northern vic-
tory would settle the vexing questions of secession and slavery,
but nothing more. Once the war was over and those two issues
were settled, “the nation should resume its normal patterns.”?

Like other conservative Whigs and Democrats who decided
to support “the war for the Union,” Johnson was no radical,
and he had no intention of helping to bring about a constitu-
tional revolution or perpetuating Republican control over the
national government. He honestly believed that the war could be
limited to the conservative end of reuniting the states on the old
federal basis. In July of 1861, Senator Johnson introduced a res-
olution, soon passed by the Senate, which explained Northern
war aims:

This war is not prosecuted upon our part in any spirit of
oppression, nor for any purpose of conquest or subjugation,
nor for the purpose of overthrowing or interfering with the
rights or established institutions of those States, but to defend
and maintain the supremacy of the Constitution and all laws
made in pursuance thereof, and to preserve the Union, with all
the dignity, equality, and rights of the several States unim-
paired; that as soon as these objects are accomplished the war
ought to cease.2

Thousands of Northerners enlisted in the army and fought
bravely on the grounds that they were fighting to preserve the

10tto Scott, “The Fourteenth Amendment,” Otto Scott’s Compass 5 (May
1995): 1.

2Quoted in Hans L. Trefousse, Andrew Johnson: A Biography (New York:
W.W. Norton, 1989), p. 144.
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Union, nothing more. In retrospect, Johnson’s belief that the
Union could be restored on the old basis after the secession of
eleven states and a war of coercion to bring them back to federal
allegiance appears naive at best. Like many other conservative
Unionists, he failed to see that military coercion was incompat-
ible with the federated and consensual character of the Union
formed in 1788, and that to wage a war of subjugation was to
wage war upon the same principles of self-determination and
self-government upon which a previous generation of Ameri-
cans had fought the British Crown. War always brings with it
fundamental, unforeseen, and often revolutionary changes in
the body politic, and the Republican leaders were not going to
voluntarily relinquish their political power and their economic
policies upon the cessation of hostilities. From its inception in
1854, the Republican Party had been the political expression of
the will-to-power of Northern capital. What Northern bankers,
manufacturers, and investors wanted was a close partnership
between themselves and the federal government in which the
revenue, power, and resources of the latter would be put to
work to further the interests of the former. The Republican vic-
tory in 1860, in which the party captured not only the presi-
dency but both houses of Congress, promised them a feast of
long-awaited sweets—a protective tariff, a national bank, a
national paper currency, and federal subsidies for railroads and
other internal improvements. The unexpected secession of the
seven states of the lower South threatened to deprive them of
the fruits of their long-awaited political victory, for it meant
both a drastic reduction in federal tariff revenue (most of which
was paid by the cotton-exporting states) and the loss of the
Southern market for their manufactures. When the Northern
states slipped into economic depression during “the secession
winter” (1860-1861), the business community threw its sup-
port behind war to restore the Union.

The War Between the States is a classic case of Clausewitz’s
dictum that war is the continuation of politics by other means.
Johnson simply lacked the political insight or genius to recog-
nize the deeper meaning of the war. He was not alone. Even the
brilliant Northern writer Orestes Brownson supported the
Northern war effort because he believed it was “a war in defense
of government, of authority, and the supremacy of law. It is a
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war In vindication of national integrity, and in defense of Amer-
ican constitutionalism.”3 Only in retrospect did Brownson real-
ize that the war had been

a struggle of interests. The abolition fanatics were only the fly
on the wheel, and the question they raised amounted to noth-
ing in itself, and it was of importance only as it was seized
upon as a pretext, and had only this significance, that the
business interests of the North could subject the interests of
the South to their control only by destroying the southern
capital invested in labor.#

Despite his radicalism and contempt for constitutional limi-
tations, Lincoln wanted to restore the Southern states to their
previous status as full and equal members of the Union with
only a minimum of conditions—lovalty oaths, requests for
presidential pardons from high-ranking Confederate officers and
officials, repudiation of the Confederate war debt, and ratifica-
tion of the Thirteenth Amendment. Lincoln decided to pursue
such a policy based on three considerations. First, he believed
that a statesman should be magnanimous and generous in vic-
tory. (See his Second Inaugural Address.) Second, he feared the
possibility of a long, drawn-out guerrilla war between ex-Con-
federates and Northern troops if the government were to impose
harsh peace terms. Third, he hoped to rebuild the antebellum
Whig coalition of Northern businessmen and Southern planters
under the banner of the Republican Party.

Lincoln was as dedicated as any Radical to assuring the polit-
ical ascendancy of the Republican Party and to maintaining the
mercantilist national economic policies favored by the party.
However, he disagreed with the Radicals on the proper strategy
to follow to achieve these goals. The Radicals wanted to disen-
franchise Southern whites and enfranchise Southern blacks; Lin-
coln wanted to enlist the Southern gentry in the Republican
Party. As the war drew to a close in the spring of 1865, Lincoln
showed unmistakable signs that he intended to abide by a gen-
erous policy of restoration, rather than reconstruction.

3Qrestes Brownson, “Liberalism and Progress,” Brownson’s Quarterly Review
(October 1864); reprinted in Orestes Brownson: Selected Political Essays, Rus-
sell Kirk, ed. (New Brunswick, N.J.: Transaction Publishers, 1990), p. 166.

4Brownson, “The Democratic Principle,” Brownson's Quarterly Review (April
1873); reprinted in Brownson, Sclected Essays, p. 202.
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In a speech just a few days before his assassination, Lincoln
explained that “the sole object of the government, civil and mil-
itary, in regard to those States,” is to get them back into “their
proper practical relation with the Union.”5> With regard to the
state government of Louisiana, which he had already recog-
nized, “the question is not whether the Louisiana government,
as it stands, is quite all that is desirable. The question is, will it
be wiser to take it as it is and help to improve it, or to reject and
disperse it?”¢ The day before he was shot, he told Gideon Welles,
his secretary of the Navy, that “civil government [in the South]
must be reestablished as soon as possible—there must be courts,
and law, and order, or society would be broken up—the dis-
banded armies would turn into robber bands and guerrillas.””
During a cabinet meeting the same day, he expressed his belief
that it was “providential” that “the rebellion” had been subdued
Just as Congress had adjourned for the summer, thus giving
them time to carry out a restoration policy without “the dis-
turbing elements of that body to hinder and embarrass us.”8 He
hoped to “reanimate the States and get their governments in
successful operation, with order prevailing and the Union
reestablished, before Congress came together in December.”
Referring to the Republican Radicals in Congress,

there was too much of a desire on the part of some of our good
friends to be masters, to interfere with and dictate to those
States, to treat the people not as fellow citizens; there was too
little respect for their rights. He did not sympathize in these
feelings.?

Lincoln hoped to restore the Union by December 1865, with
functioning state governments and full political rights for ex-
Confederates, and so present the Radical leaders with a fait
accompli. Lincoln for the first time in his political life was acting

5Quoted in Howard K. Beale, The Critical Year: A Study of Andrew Johnson
and Reconstruction (New York: Frederick Ungar, [1958] 1970), p. 56.

6Tbid.
7Ibid., p. 57.

8Ibid. For Lincoln’s millennial understanding of the war, see Allen C.
Guelzo, Abraham Lincoln: Redeemer President (Grand Rapids, Mich.: William
B. Eerdmans, 1999).

Ibid., p. 57.

294



PRESIDENT ANDREW JOHNSON: TRIBUNE OF STATES’ RIGHTS

the part of a statesman, and the Radicals did not like it. Thad-
deus Stevens wrote fellow Radical Charles Sumner to complain
that “the president is precipitating things. . . . I fear before Con-
gress meets he will have so be-deviled matters as to render them
incurable.” In a later letter, he cried out “Is there no way to arrest
the insane course of the president? . . . If something is not done
the president will be crowned king before Congress meets.”10
Not surprisingly, Republican leaders in Congress reacted to
the news of President Lincoln’s assassination with a mixture of
shock and elation. Many of them regarded it as an act of provi-
dence. B. Gratz Brown, a Radical leader from Missouri, wrote
Johnson to express his belief that “God in His providence has called
you to complete the work of rebuilding this nation that it might
be stamped with radical democracy in all its parts.”11 What they
meant was that now that Lincoln had fulfilled his mission of sav-
ing the union, it was up to firmer hands (Johnson'’s) to secure the
blessings of victory (i.e., spoils}. The Radicals had regarded Lin-
coln’s policy both as too lenient and as politically suicidal. They
feared that to readmit Southern representatives and senators to
Congress would be to throw away the well-deserved fruits of vic-
tory at the very moment when they were to be enjoyed in peace
and security. Thaddeus Stevens (R-Penn.) told Confederate General
Richard Taylor a few weeks after the end of the war that “the
white people of the South ought never again to be trusted with
power, for they would inevitably unite with the Northern Cop-
perheads and control the government.”12 The Republican leader-
ship understood that their party did not yet command majority
support in the country and that few Southerners were going to
want to join forces with the party of abolition and military coer-
cion. On these matters, they probably were being more realistic
than the president. What is more, many Radicals hoped to make
money in the South after the war. The restoration of home rule in
the South would mean considerably fewer opportunities to profit
from the prostration of the Southern economy, for Southerners
would be less than friendly to Yankee efforts to buy up their

101bid., pp. 63-64.
Hibid., pp. 60-61.

12Richard Taylor, Destruction and Reconstruction: Personal Experiences of the
Late War (Nashville, Tenn.: J.S. Sanders, [1879] 1998), p. 251.
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plantations and natural resources and establish an economic
thralldom over them.

However, the Radicals erred in assuming that Johnson
shared their desire to impose harsher terms upon “the rebels” or
that at least he would not stand in their way. When Johnson
took office after Lincoln’s assassination, he at first appeared to
be on their side. He spoke of hanging the chief “traitors” and
even ordered the arrest of Robert E. Lee, the latter of which was
prevented only by the timely protest and intervention of General
Grant. However, after Johnson’s passions had cooled, he decided
to follow the basic lines of Lincoln’s policy. In early May, he rec-
ognized the legitimacy of the provisional state governments set
up by Lincoln in Louisiana, Tennessee, Arkansas, and Virginia.
On May 29, he announced two proclamations. The first granted
a general pardon to all Confederates who agreed to take an oath
of allegiance to the union; only high-ranking officers and offi-
cials were excluded. The president invited the latter group to
apply for special pardons from the executive branch. In the next
six months, Johnson issued more than 13,500 of these pardons.

The second proclamation that Johnson issued laid down
the procedures and conditions to be followed in order to obtain
executive recognition of state governments in the seven
remaining Southern states. A provisional governor appointed
by the president was empowered to call a state convention to
frame a new constitution. All ex-Confederates who had been
pardoned were eligible to vote or serve as delegates. Johnson
expected the conventions to abolish slavery, revoke their seces-
sion ordinances, and repudiate the Confederate war debt (both
confederate and state). Johnson did not consider granting black
suffrage as a condition for restoration, for that was a “power
the people of the several States have rightfully exercised from
the origin of the Government to the present time.” Johnson'’s
restoration policy became known as the North Carolina Plan.
In the next six months, state conventions met in six of the
seven unreconstructed states. (Texas’s convention did not meet
until March 1866.) Every state convention abolished slavery.
Every one except South Carolina declared their secession ordi-
nances to be null and void; South Carolina merely repealed its
ordinance. Every convention except South Carolina and Missis-
sippi repudiated the state debt incurred during the war. The
conventions also provided for the election of state legislators,
executive officials, and judges. The new state legislatures
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promptly ratified the Thirteenth Amendment (Mississippi
excepted), chose U.S. senators, and provided for the election of
federal representatives. By the time Congress convened in early
December 1865, Johnson’s conditions had been fulfilled in every
state but two, and substantially fulfilled in those two states; and
every Southern state except Texas had sent a delegation to Con-
gress. All that was necessary to complete the process of political
restoration and reunification was for Congress to seat the new
members. In his first annual message on December 5, 1865,
Johnson declared that the Union had been practically restored
and that the revived Southern states were entitled to representa-
tion. He urged Congress to promptly admit them.

The Republican leadership, however, never considered recog-
nizing the newly established governments or seating the South-
ern representatives. Even before Congress reconvened, Republi-
can leaders met to plan strategy. They decided to form a special
congressional committee to take over Reconstruction policy
from the president and to refuse to seat any Southern represen-
tatives. When Congress assembled on December 6, they named
a Joint Committee of Fifteen, ostensibly to determine whether
the Southern states were “entitled to be represented in either
House of Congress” but actually to formulate their own South-
ern policy. House leaders moved to excise the names of Southern
representatives from the congressional rolls, and the Senate
refused to hear the reading of the credentials of the Southern
senators. They even refused to recognize or seat representatives
and senators from Lincoln’s loyalist governments set up during
the war, even though they had been voting in Congress! The
meaning was clear: The president’s program was out, and a con-
gressional plan was to take its place. Another deeper meaning
was also clear, at least to astute Northern Democrats and South-
erners: There had been a third war aim, unannounced but real.
Otto Scott’s induction hits the nail on the head: “To win that
war, and to then refuse to allow the South to remain in the
Union was not only logically perverse, but a tacit admission
that the war had not been about slavery, but—as in all and
every war—power.”13

On December 18, 1865, Representative Thaddeus Stevens rose
in the House to declare the intentions of the Republican leadership.

13Scott, “The Fourteenth Amendment,” p. 3.
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The president’s plan was null and void. According to Stevens, the
Southern states were no longer states, but were “conquered
provinces,” and they were no longer in the Union. Since they
were out of the Union they could only be readmitted by joint
action of the president and Congress. Now that the war was
over, Stevens and the Republican Party were changing the rules.
The Northern states had carried on the war on the theory that
the Southern states had not seceded but had rebelled and hence
were simply out “of their proper relations” with the federal gov-
ernment and the other states. Taking this theory at face value,
Southerners assumed that once they accepted the verdict of the
war—no secession or slavery—they could resume their place as
equal states in the Union. But now that the war was over,
Stevens was saying that the Southern states were out of the
Union, that they had no political rights at all, and that they
were going to be “reconstructed” by the Republicans.14 Stevens
declared that the Southern states should be readmitted only after
they had “learn[ed] the principles of freedom, and eat[en] the
fruits of foul rebellion.” For Stevens and his ilk, unconditional
surrender, the physical devastation of the South, and the death
of one-third of Southern white males was not enough of a les-
son. Stevens’s speech is an example of the deep-seated moral
self-righteousness of the Republicans of this period. In a postwar
speech, Thaddeus Stevens exclaimed:

What! Six millions of Rebels who had renounced the Constitu-
tion, who had murdered five hundred thousand of our citizens,

14Speech by Thaddius Stevens, Congressional Globe, 39th Cong., 1st Sess.,
pp. 72-75. General Richard Taylor, who was in command of the last Con-
federate forces to surrender east of the Mississippi, was asked by the gov-
ernors of Alabama and Mississippi what they should do when news of the
final Confederate surrender became known. After consulting with General
Canby, the commander of all Northern military forces in the southwest,
Taylor suggested with Canby’s approval that the governors call their state
legislatures back into session and repeal their ordinances of secession and
abolish slavery, “thus smoothing the way to the restoration of their states
to the Union.” The response of the Washington government was to arrest
the two governors “for abetting a new rebellion.” Taylor comments:

The North, by its Government, press, and people, had been

declaring for years that the war was for the preservation of the

Union, and for nothing else, and Canby and I, in the innocence

of our hearts, believed it. (Taylor, p. 233)
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who had loaded the nation with debt and drenched it with
blood, when conquered had forfeited no right, had lost no
jurisdiction or civil authority.15

For the Radicals, restoration of the Union on Johnson’s
terms was simply not enough. The South had to be made to pay
for their “treason” and remade in the image of New England.
Belief in the unmitigated evil of the other seems to have fulfilled
some deep psychological or religious need of the Northern
majority. The demonization of the South also provided a handy
moral cover and rationalization for the numerous war crimes
(arson, systematic theft, rape) committed by Northern troops as
they rampaged through the South, as well as for what the
Republicans had in store for the postwar South—namely politi-
cal subordination and economic exploitation.

The Republicans realized that restoration of the Union on
Lincoln’s and Johnson's terms in 1865 would have meant their
fall from national power sooner or later, perhaps as early as the
fall elections of 1866. The loss of their congressional majority—
and, in 1868, the presidency——meant not only the loss of lucra-
tive political offices at the federal level but the dismantling of
their neo-mercantilist economic program. A resurgent Democ-
ratic Party would reduce the tariff, curb federal railroad subsi-
dies, decrease federal expenditures, begin retiring the national
debt, and move the country back to a hard-money standard.
Johnson’s annual message only confirmed these fears with its
Jacksonian overtones and themes. To them it was confirmation,
if they needed any at that point, that Johnson had gone over to
the Democratic enemy.

Johnson described the federal debt “as a heavy burden on the
industry of the country” which should “be discharged without
unnecessary delay.”16 To effect this objective, he called for the
immediate adoption of a program of debt reduction designed to
“discharge it fully within a definitely fixed number of years.”1”
Such a policy was anathema to Republicans. Not only did federal
bonds form a profitable part of the investment portfolio of many

15Quoted in Beale, pp. 372-73.

16James D. Richardson, ed., A Compilation of the Messages and Papers of the
Presidents, 1789-1902 (Washington: Bureau of National Literature and
Arts, 1903), vol. 6, p. 366.

171bid., p. 354.
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Republicans both in and out of Congress, but the Republicans had
used the bonds to capitalize both the railroads and the new
national banks. Rapid retirement would bring ruin to these debt-
financed enterprises. Just as much an anathema were Johnson'’s
call for diminishing the amount of federal paper money in cir-
culation, probably through the retirement of greenbacks, and
his suggestion that the tariff be “adjusted as to fall most heav-
ily on articles of luxury, leaving the necessaries of life as free
from taxation as the absolute wants of the Government eco-
nomically administered will justify.”18 Johnson’s adjustment
policy was a subtle way of calling for reductions in the duties
most favored by the textile and iron magnates who were the real
power in the Republican Party.

His call for currency deflation threatened the huge profits
being made by Republican national bankers and investment
houses. Although the Republicans were less than candid in
declaring their true motives in public, they were not so in pri-
vate. General Beckwith of Massachusetts wrote Charles Sumner
that they had “better let Louisiana, Arkansas, and Tennessee, all
wait for years than let in a single state or man not permanently
reliable for the support of the right policy.”1? Another Bostonian
wrote Edwin Stanton, “We have them now under a control
which we must not lose, even if we hold them as military
dependencies.”20

It is necessary to demolish a series of historical myths that
have persisted to this day, which blamed the South for “the
necessity” of congressional Reconstruction. According to this
argument, the South refused to accept the end of slavery and so
crafted a series of “black codes” designed to re-enslave the
blacks in all but in name, and violent and vengeful Southern-
ers began the wanton murder and lynchings of blacks all
across the South. Under these circumstances, restoration of
home-rule to the South was out of the question. Congress, led
by the Republican Party, was morally obligated to intercede to
protect the lives and liberty of the freedmen by assuming direct
rule over the Southern states and instituting fundamental

18Tbid., pp. 364-65.
19Quoted in Beale, Critical Year, p. 313.
201bid.
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changes. Let us examine these charges, beginning with the slav-
ery issue. The evidence that can be gleaned from Southern
diaries, letters, and published writings is overwhelming that,
once the war was over, Southerners were glad to be done with
slavery. Slavery had brought many benefits, but it had also
entailed huge responsibilities. Richard Taylor explained the atti-
tude of his fellow Southerners after the surrender: “extinction of
slavery was expected by all and regretted by none.”2!

The second historical myth was the black codes. The first
black codes were passed by the legislature of Mississippi in the
late fall of 1865, and other states followed. Although the codes
varied from state to state, there were common elements. Most
granted, or recognized, important legal rights for the freedmen,
such as the right to hold property, to marry, to make contracts,
to sue, and to testify in court. Many mandated penalties for
vagrancy, but the intention there was not to bind them to the
land in a state of perpetual serfdom, as was charged by North-
ern Radicals, but to end what had become an intolerable situa-
tion—the wandering across the South of large numbers of freed-
men who were without food, money, jobs, or homes. Such a
situation was leading to crime, fear, and violence. Other provi-
sions, found in some of the state codes, excluded freedmen from
jury duty, mandated segregation in public facilities, and required
freedmen to obtain licenses before doing certain kinds of work.

The question is not whether the passage of certain legal dis-
abilities was just or right, but whether their passage justified the
action of Congress in refusing to seat Southern delegates to Con-
gress. There are reasons to doubt that they did constitute such a
justification. First, the Constitution did not grant the federal
government any authority or jurisdiction over questions of civil
rights within the various states. Second, many of the legal dis-
abilities contained in “the black codes” were already in existence
in the Northern states (such as denial of jury duty). For North-
erners to cite them as justification for denying Southerners their
right to federal representation was gross hypocrisy. Third, the
weakness of the Radicals’ case can be seen in their failure to
calmly explain the specific injustices of the codes. Instead of
doing so, Republican newspapers and politicians systematically

21Taylor, Destruction and Reconstruction, p. 242.
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misrepresented them, or denounced them in toto, to a gullible
Northern public eager to believe the worst about the South.

Another myth was racial violence. It was simply not true
that the postwar South was convulsed with white violence
against blacks. After surveying the many reports made by
Northern officers, businessmen, and comissioners, the historian
Howard Beale concluded that “a preponderance of trustworthy
opinion expressed to Johnson was sanguine about Southern
conditions.”22 Most reported that Southerners had accepted the
results of the war, were ready to do justice to the freedmen, and
wanted to rebuild their country and resume their place in the
Union. Even Generals Grant and Sherman told Johnson that the
South was loyal and deserved immediate restoration.23 The
problem was that the Republicans, who had no interest in rec-
onciliation or restoration, were citing the reports of officers and
businessmen that claimed the opposite of what Johnson was
hearing—that Southerners were bent on revenge and mayhem.
Beale explains these negative reports as stemming from a com-
bination of ignorance, or misunderstanding, of Southern condi-
tions by Northerners with little experience or sympathy for the
South, and distortions, and in many cases outright fabrications,
of events by those who either had ideological obsessions or
interests to gratify. Of course racial violence occurred in the
South, but both races contributed to it; and it was unreasonable
to expect that there would be no violence in the aftermath of a
bitter and destructive civil war that overthrew traditional social
relations and resulted in so much death and destruction. In fact,
considering the circumstances, one wonders why there was so
little violence.

The postwar North was hardly immune from violent con-
flict between labor and capital. There even is evidence that
Republican leaders tried to provoke violence to create a pretext
for keeping Southerners out of Congress. Secretary of War
Edwin Stanton, who was secretly working with the Radical lead-
ers, kept armed garrisons of black soldiers posted throughout the
South for more than a year after the war was over. Such a pol-
icy was dictated partly by vengeance—a desire to humiliate
Southerners and rub their noses in the fruit of their “rebellion”—

22Beale, Critical Year, p. 165.
231bid., pp. 165-69.
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and partly by the expectation that racial violence might result
which could be used for Republican political advantage.

In the Memphis race riot of May 1866, Stanton’s policy of
provocation bore its bitter fruit. The situation in Memphis was
volatile. First, there was a garrison of four thousand black sol-
diers located on the outskirts of town. Many of the troops held
up white citizens at gunpoint, while others made it a practice of
insulting whites, jostling them on the sidewalk, or stopping
them for searches. At the same time, thousands of blacks from
the countryside had flocked into the city after the war, where
they began competing for jobs with a large number of recently
arrived Irish immigrants. In addition, as a consequence of the
Northern occupation, Irish immigrants came to hold the munic-
ipal office and to constitute much of the police force. When some
discharged black soldiers threw stones at police officers attempt-
ing to break up a fight, a riot broke out that soon degenerated
into a systematic attack upon the black quarter by Irish police
and laboring men. The riot resulted in forty-eight deaths
{mostly black), three rapes, and the destruction of hundreds of
buildings.2¢ The important point is that Southerners were not
even involved in this race riot. The obvious lesson was not that
Southerners could not be trusted with self-government but that
armed black garrisons were a bad idea and that Southerners, not
recently arrived Irish immigrants, should be in charge of city
governments in the South.

The New Orleans race riot of late July 1866 offered further
proof of the role of the Republicans in provoking race violence in
the South. Under Johnson’s plan, Southerners were slowly
resuming control of their state. By the summer, pardoned Con-
federates had elected a state legislature, state executive officers,
and a mayor for New Orleans; it was only a matter of time
before the Republicans lost control of the office of governor and
hence of all political power. The Republicans in the state decided
to act before it was too late. They issued a call for the reconven-
ing of the 1864 state convention for the purpose of amending
the state constitution and holding new elections. Only those
who had been eligible to vote in 1864 could vote for delegates to

24For a more detailed account of the riot see Ludwell Johnson, North
Against South: The American iliad, 1848-1877 (Columbia, S.C.: Foundation
for American Education, {19781 1993), pp. 220-21.
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the new convention. The Radical delegates planned on canceling
the previous state elections that had resulted in Democratic vic-
tories; disenfranchising most ex-Confederates; and enfranchis-
ing the blacks.

When President Johnson heard of these proceedings, he
immediately wrote Governor Wells, asking him on what
authority had the convention been called and pointing out that
a convention that did not represent the qualified voters of the
state, which this did not, had no legal standing. The governor
ignored him. What the Radicals were doing was not simply ille-
gal; it was revolutionary. They were actually attempting to
overthrow the legally-elected state government and institute
new government controlled by themselves.

Outraged, the mayor of the city and the lieutenant governor
of the state asked General Baird, who was commanding Federal
forces in the city, for permission to disperse the convention and
arrest its key leaders. Baird refused permission or assistance and
offered only to protect the convention from mob action. On the
Friday night previous to the Monday convention, the Radicals
held a mass meeting at which they denounced President John-
son, urged blacks to arm themselves, and warned that if the city
authorities attempted to prevent or break up the convention,
“the streets will run with blood.” General Baird immediately
telegraphed the president, asking him for instructions on what
to do. Given Johnson’s opinion that the convention was an ille-
gal and revolutionary gathering, there is no doubt he would
have ordered Baird to assist the city authorities in suppressing
the convention. He himself admitted a few days later that he
would have so acted. But Johnson did not receive the telegram
until after the riot was over. Why? Secretary Stanton deliber-
ately withheld it from him. Not surprisingly the convening of
the convention was met by violence as city police and some
civilians attacked the delegates and their black supporters. The
violence did not last long, but close to fifty persons were killed,
most of them black.25

As news of the riot reached the North, the Republican press,
pulpit, and stump erupted in inflammatory denunciations of
Southern wickedness, murder, mayhem, and continued rebel-
liousness. As Richard Taylor so aptly put it, “the radicals . . .

251bid. and Beale, Critical Year, pp. 344-52.

304



PRESIDENT ANDREW JOHNSON: TRIBUNE OF STATES' RIGHTS

rejoiced as Torquemada might have done when the discovery of
score of heretics furnished him an excuse to torment and destroy
a province.”2¢ In a typical statement, The Chicago Tribune
reported that “the hands of the Rebels are again red with loyal
blood; rebel armies have once again begun the work of mas-
sacre.”27

Republicans made liberal use of the Memphis and New
Orleans riots in the fall election campaign to persuade Northern
voters that the South was not yet deserving of self-rule or con-
gressional representation, and that the military occupation
would have to continue until Southerners were duly punished,
the blacks were protected, and Southern society was trans-
formed. Thaddeus Stevens thundered:

Behold the awful slaughter of white men and black—of a Con-
vention of highly respectable men, peaceably assembled in
New Orleans, which General Sheridan pronounces more hor-
rible than the massacre of Fort Pillow. Even the clergyman
who opened the proceedings with prayer was cruelly mur-
dered. All this was done under the sanction of Johnson and his
office-holders. It is the legitimate consequence of his policy.28

In other words, if the Southerners were allowed their free-
dom, this was how they would behave. It is hardly just to blame
the white people of New Orleans for the violent acts committed
by a few dozen undisciplined policemen and some armed roughs
in response to deliberate provocation and goading from Radical
leaders. Taylor himself explained that most Southerners in the
city disapproved of the violence employed by the police, “were
indignant” at reports that some blacks had been wantonly killed,
and expected that the regular civil authorities would punish
those guilty of murder or of violence not committed in self-
defense.2? Yet all three agencies of Northern opinion—the press,
the pulpit, and the legislative hall—blew the riots out of pro-
portion and systematically misrepresented the facts, for they

26Taylor, pp. 256-57.
27Quoted in Beale, Critical Year, p. 353.
28Tbid., p. 354.

29For Taylor’s account of the riot, see his Destruction and Reconstruction,
pp. 256-57.
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furnished proof for those already disposed to believe it that the
South was unrepentant and in need of further chastisement.

The first major act of congressional Reconstruction was the
passage of the Freedmen’s Bureau Bill (February 1866). This bill
authorized significant land confiscation and redistribution,
social-welfare programs, and the setting up of extra-constitu-
tional military courts for the protection of the “civil rights” of
freedmen. Johnson vetoed the bill on the grounds of its gross
unconstitutionality and centralizing character. The bill empow-
ered the bureau to distribute in forty-acre plots up to three mil-
lion acres of land in five Southern states to freedmen for rent
with an option to buy. Johnson pointed out that this measure
confiscated land “without any legal proceedings being first
had.”30 The bill made the bureau a welfare agency with the
power to start up and administer schools, to distribute free food
and clothing to the freedmen, and to provide money by which
the freedmen could pay rent for the lands they had been
awarded. Johnson condemned the bill because:

The Congress of the United States has never heretofore
thought itself empowered to establish asylums beyond the
limits of the District of Columbia, except for the benefit of our
disabled soldiers and sailors. It has never founded schools for
any class of our own people, not even for the orphans of those
who have fallen in the defense of the Union, but has left the
care of education to the much more competent and efficient
control of the states, or communities, of private associations,
and of individuals. It has never deemed itself authorized to
expend the public money for the rent or purchase of homes for
thousands, not to say millions, of the white race who are hon-
estly toiling from day to day for their subsistence. A system
for the support of indigent persons in the United States was
never contemplated by the authors of the Constitution; nor
can any good reason be advanced why, as a permanent estab-
lishment, it should be founded on one class or color of our
people more than another. . . . The idea on which the slaves
were assisted to freedom was that on becoming free they
would be a self-sustaining population. Any legislation that
shall imply that they are not expected to attain a self-sustain-
ing condition must have a tendency injurious alike to their
character and their prospects. . . . Neither is sufficient consid-
eration given to the ability of the freedmen to protect and take

30Richardson, p. 402.
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care of themselves. It is no more than justice to them to believe
that as they have received their freedom with moderation and
forbearance, so they will distinguish themselves by their
industry and thrift, and soon show the world that in a condi-
tion of freedom they are self-sustaining, capable of selecting
their own employment and their own places of abode, of
insisting for themselves on a proper remuneration, and of
establishing and maintaining their own asylums and schools.
... It is certain that they can attain to that condition only
through their own merits and exertions.31

While Johnson'’s criticism speaks for itself, three of his chief
points should be emphasized. First, the adoption of such powers
by the federal government was both unprecedented and uncon-
stitutional and took it into areas that it was not competent to
manage. Second, making the freedmen wards of the federal gov-
ernment was not only unwise, as tending to perpetuate them in
a state of dependency, but was contradictory of thirty years of
antislavery dogma that insisted that the slave was the equal of
his master and needed only to be set free to unleash his talents
and resourcefulness. Last, Johnson decried the law enforcement
and judicial apparatus created by the bill which would empower
bureau officials to arrest

any white person who may be charged with depriving a freed-
man of “any civil rights or immunities belonging to white per-
sons” without however, defining the “civil rights and immu-
nities” which was thus to be secured to the freedmen by
military law. This military jurisdiction also extends to all
questions that may arise respecting contracts.32

What was worse, the accused would stand trial before mili-
tary tribunals

without the intervention of a jury and without any fixed rules
of law or evidence. . . . The punishment will be, not what the
law declares, but such as a court-martial may think proper;
and from these arbitrary tribunals there lies no appeal, no writ
of error to any of the courts in which the Constitution vests
exclusively the judicial power of the country.33

311bid., pp. 401-03.
321bid., p. 399.
331bid.
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One of the causes of the American Revolution had been the
creation by the British of admiralty courts very similar to the
ones proposed by this bill. Johnson’s veto was upheld, but later,
in the summer of 1866, Congress passed a modified version of
this bill over his veto.

Congress next passed the Civil Rights Act of 1866 (March
16). This act granted citizenship to all persons born in the
United States (except Indians) and declared that they were enti-
tled to all civil and legal rights enjoyed by whites. Since the
Southern states had already granted most of the specific rights
mentioned in this bill to the freedmen, it is clear that the real
intent of this act was to grant the federal government unlimited
discretion to intervene in state affairs. In his veto message,
Johnson pointed out that:

hitherto every subject embraced in the enumeration of rights
contained in this bill has been considered as exclusively belong-
ing to the states. They all relate to the internal police and econ-
omy of the respective states. They are matters which in each
state concern the domestic condition of its people, varying in
each according to its own peculiar circumstances and the
safety and well-being of its own citizens.34

The bill also created an even more elaborate and vigorous
federal enforcement apparatus than had the Freedmen’s Bureau
Bill. The act granted the power of arresting anyone who violated
the act or obstructed its enforcement to federal district attor-
neys, federal marshals, Freedmen’s Bureau officials, and special
federal commissioners who would be paid a fee for each arrest.
All such persons were authorized to call to their aid federal
troops or state militia in enforcing the act. Last, the federal
courts were given exclusive jurisdiction over all cases arising
under this law. Johnson pointed out that the act was revolu-
tionary as well as unconstitutional. In the first place, it granted
sweeping powers to federal officials and courts. In the second, it
nationalized civil rights and thus marked a significant step away
from a decentralized federal polity toward a centralized national
one. Johnson stated:

341bid., p. 407.
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In all our history, in all our experience as a people living under
Federal and State law, no such system as that contemplated by
the details of this bill has ever before been proposed or adopted.
They establish for the security of the colored race safeguards
which go infinitely beyond any that the General Government
has ever provided for the white race. . . . They interfere with
the municipal legislation of the States, with the relations exist-
ing exclusively between a State and its citizens, or between
inhabitants of the same State—an absorption and assumption
of power by the General Government which, if acquiesced in,
must sap and destroy our federative system of limited powers
and break down the barriers which preserve the rights of the
States. It is another step, or rather stride, toward centralization
and concentration of all legislative powers in the National
Government. The tendency of the bill must be to resuscitate
the spirit of rebellion and to arrest the progress of those influ-
ences which are more closely drawing around the States the
bonds of union and peace.35

Johnson'’s predictions were fully vindicated. The provisions
of this act, as incorporated in the Fourteenth Amendment, have
been instrumental in transforming a federal constitutional order
into its opposite, and they have embittered sectional relations for
generations. Johnson did not believe that the protections of this
bill were necessary to protect the freedmen from being re-
enslaved or exploited by their former masters. And he was far
from being unsympathetic to their situation, claiming:

The white race and the black race of the South have hitherto
lived together under the relation of master and slave—capital
owning labor. Now, suddenly, that relation is changed, and as
to ownership, capital and labor are divorced. They stand now
each master of itself. In this new relation, one being necessary
to the other, there will be a new adjustment, which both are
deeply interested in making harmonious. Each has equal
power in settling the terms, and if left to the laws that regu-
late capital and labor it is confidently believed that they will
satisfactorily work out the problem. Capital, it is true, has
more intelligence, but labor is never so ignorant as not to
understand its own interest, not to know its own value, and
not to see that capital must pay that value. This bill frustrates

351bid., pp. 412-13.
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this adjustment. It intervenes between capital and labor and
attempts to settle the question of political economy through
the agency of numerous officials whose interest it will be to
foment discord between the two races, for as the breach
widens their employment will continue, and when it is closed
their occupation will terminate.36

Johnson did not believe that the planters had nefarious
intentions. The Radical Republicans believed that they did have
such intentions. But on whose judgment are we to place the
most reliance: that of a Yankee Radical from Massachusetts such
as Charles Sumner who was full of ideological obsessions and
had no experience in the South at all, or a Southerner such as
Andrew Johnson who was far from being the tool or dupe of the
former Confederates? Johnson also raised the important ques-
tion of whether it was just or democratic to pass such a
momentous piece of legislation when ten states of the Union had
no representation in Congress. He asked whether its passage in
such circumstances would be consistent with the theory of self-
government or of equal rights among the states on which the
republic was founded.

The Republicans overrode Johnson’s veto of the Civil Rights
Act. It was the first time in American history that Congress had
overridden a presidential veto. However, they had to resort to
illegality in order to prevail. When the Republicans in the Senate
fell one vote short of the necessary two-thirds majority, they
decided upon the expedient of unseating, on a frivolous pretext,
a Democratic senator from New Jersey, John P Stockton, who
was supporting Johnson’s policy. With Stockton out of the way,
they had their two-thirds majority. It was not the last time that
the Republicans would trample upon democratic procedures and
the law to enact their agenda. But there remained one problem:
The Civil Rights Act was so blatantly unconstitutional that even
many Republicans doubted its legitimacy. In addition, as a mere
legislative act, it was vulnerable to being repealed by a Democ-
ratic Congress or judicially nullified by a conservative Supreme
Court. To meet these dangers, the Radicals decided to incorporate
the provisions of the act in a constitutional amendment, the
Fourteenth.

36Ibid., p. 412.
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The Fourteenth Amendment is best known for granting cit-
izenship to everyone born in the United States (except Indians)
and extending federal jurisdiction over many civil rights. But it
was also cleverly crafted to entrench Republican political and
economic hegemony. Section 2 mandated that federal represen-
tation be reduced in proportion to how many male citizens were
denied the vote in a particular state. This was obviously intended
to prevent Southerners from gaining representation by the
repeal of the three-fifths clause while not extending the franchise
to the freedmen. Section 3 debarred ex-Confederates who, previ-
ous to the war had ever taken an oath to support the federal
Constitution, from ever again holding any state or federal office,
political or judicial. Its effect was to proscribe almost the entire
Southern leadership class from public life. Section 4 forbade any
state from paying any part of the Confederate war debt or pro-
viding compensation to the former owners of slaves; it also for-
bade any future Congress from repudiating the federal war debt.
In addition, the Republican leaders framed the amendment to
protect corporations from state regulations and interference
with their affairs, although for obvious reasons they did not
publicly avow this intention.

The language of Section 1 refers to “persons,” not citizens;
of course, corporations were considered persons in the eyes of
the American law. In 1882 Roscoe Conkling, who had been a
member of the Committee of Fifteen, admitted that the commit-
tee crafted the language of the amendment to provide corpora-
tions with “congressional and administrative protection against
invidious and discriminating state and local taxes and oppressive
and ruinous rules applied under state laws.” He even produced
the hitherto unpublished journal of the committee to prove his
point.37

The Republicans used methods to adopt the Fourteenth
Amendment that were illegal, unconstitutional, and alien to the
American political tradition as it existed at that time. In Ten-
nessee, the Republican majority found that they lacked a quo-
rum to pass the amendment. They actually kidnapped two
Democratic members who were staying away on purpose,
bound them, and carried them into the legislative hall. They rat-
ified the amendment. But there remained a problem; no other

37Quoted in Beale, Critical Year, p. 218.
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Southern state would ratify the amendment, even though the
Republicans had made ratification a condition for representation.
Their solution to this problem will be discussed below. In the
meantime, during the long period between its congressional pas-
sage and its final ratification in July 1868, two Northern states,
Ohio and New Jersey, rescinded their ratifications and voted
against the amendment. The Republicans responded by simply
ignoring this vote and considering the previous yes vote as bind-
ing.

As it became clear in the spring of 1866 that neither John-
son nor the Republican leaders in Congress were going to sub-
mit to the policies of the other, attention shifted to the fall elec-
tions. The Republican aim was to maintain, or increase, their
veto-proof majority in Congress. The Republicans adopted a
complex strategy of stealth and deceit. First, they concealed their
more radical intentions, such as black suffrage, until after the
elections. Second, they used congressional testimony and the
newspapers to portray the South as a land still in rebellion and
bent on murdering blacks. Third, in the Eastern states, they
warned that a Democratic resurgence would mean repudiation
of the federal debt and a lower tariff; in the Western states, they
waved the bloody shirt.

Johnson was in the impossible position of being a leader
without a party. He had the support of moderate Republicans,
but they were a minority in the party. He had the support of the
Northern Democrats, but this support was weakening him
among his own adopted party. Some suggested that he form a
third party, but as it takes time to build a third-party move-
ment, this was unrealistic and could not in any event help in the
fall. His only real option was to use his powers of patronage to
purge the Radicals from the federal government, but for what-
ever reasons, he failed to do so before it was too late. The result
was predictable. The Republicans lost a handful of seats, but
they retained their commanding majority (3—1 in the House and
4-1 in the Senate). With the election behind them, the Republi-
cans proceeded to launch the second and more radical phase of
congressional reconstruction—the imposition of direct military
rule over the South.

In his second annual message on December 3, 1866, a still
defiant Johnson declared that by refusing to seat Southern con-
gressional delegates the Republicans were violating “the great
principle enunciated in the Declaration of Independence that no
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people ought to bear the burden of taxation and yet be denied
the right of representation.”## Leaving aside the fact that John-
son, by supporting the war for the Union, had denied another
great principle contained in the Declaration—the right of self-
determination of a people—Johnson’s criticism is devastating.
He also pointed out that treating the Southern states as con-
quered provinces was “incompatible with the nature of our
republican system and with the professed objects of the war.”3?
He implored the Republicans to accept Southern representation
to “consummate the work of restoration and exert a most salu-
tary influence in the reestablishment of peace, harmony, and
fraternal feeling.”40 Of course, nothing could have been further
from the intentions of the Republican leadership.

In March 1867, the Radical Republicans began the second
phase of their revolution by passing two pieces of legislation.
The first was the Tenure of Office Act, which forbade the presi-
dent from removing any appointive civil or military officer
without the consent of the Senate. Johnson promptly vetoed the
act on the grounds of its unconstitutionality, but the Republi-
cans just as promptly passed it over his veto. In his veto mes-
sage, Johnson argued that

the power of removal is constitutionally vested in the President
of the United States, is a principle which has been not more
distinctly declared by judicial authority and judicial commen-
tators than it has been uniformly practiced upon by legislative
and executive departments of the Government.4!

In other words, the uniform precedent of seventy-five years,
both judicial and political, sanctioned an exclusive executive dis-
cretion in removals, and therc was nothing in the text of the
Constitution or the record of the ratification debates to suggest
that the original intent had been different. The Republicans were
trying to deprive the president of one of his only weapons in
fighting their reconstruction policy, but they also may have
intended to lay a trap for him. If Johnson removed an official

38Richardson, p. 446.
391bid., p. 447.
401bid., p. 448.
411bid., p. 493.
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without their consent, they could impeach him, which was
exactly what happened. In February 1868, Johnson finally
decided to dismiss Edwin Stanton, the secretary of war, who had
been undermining the president’s policy from the beginning.
Stanton’s Radical sympathies and activities had been known
since mid-1866, but for some reason Johnson had refrained
from dismissal. The House wasted no time in impeaching the
president (February 24), and the case went to the Senate for trial.
The Senate voted 35-19 to convict but fell one vote short of the
requisite two-thirds majority due to the fact that seven moder-
ate Republicans would not vote for conviction.

Johnson tried to persuade the public that only his plan could
reunite the country: “The only safety of the nation lies in a gen-
erous and expansive plan of conciliation, and the longer this is
delayed, the more difficult it will be to bring the North and
South into harmony.”42 He also warned them that the Republi-
can plan threatened the American tradition of constitutional fed-
eralism:

We must return to constitutional limits establishing the great
fact that ours is a government of limited powers with a writ-
ten constitution, with boundaries both national and state, and
that these limitations and boundaries must be observed and
strictly enforced if free government is to exist.43

But while Johnson tried to reason with the public, the news-
papers and the Radicals did their best to inflame them.

The second piece of Radical legislation was of far greater con-
sequence: the Reconstruction Act, which deposed the function-
ing state governments in ten Southern states and placed them
under martial law. It divided these states into five military dis-
tricts and appointed a military governor with full and plenary
powers over each. To enforce this act, Congress authorized that
twenty thousand troops be stationed in the South. Almost two
years after the end of the war, Congress had placed the Southern
states under renewed military occupation. Congress overthrew
ten state governments that had been functioning in all their
political and judicial capacities for a year and a half. Moreover,

42Quoted in Beale, Critical Year, p. 27.
431bid., pp. 29-30.
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these were governments that had accepted the results of the war
and had been recognized by the president. The Republicans
claimed that drastic action was necessary because the Southern
states were in a state of disorder and anarchy which threatened
the lives and property of all citizens, black and white. But this
claim was just a pretext.

As Johnson pointed out, there was no state of anarchy or
disorder. The Radicals had decided that the only way to force the
Southern states to ratify the Fourteenth Amendment was to
topple the existing governments and install new governments
more amenable to Radical demands. In addition, they wanted to
force black suffrage upon the South. It should be stressed that
their motivation in doing so was purely mercenary—to gain
Republican votes in the South—and had nothing to do with ide-
alism or justice, as is evident in the gross hypocrisy of the 1868
Republican platform. The platform called for black suffrage to
be imposed on the Southern states by federal military authority
even while it maintained that the Northern states should be left
at liberty to decide on their own for or against black suffrage.
Johnson railed against the bill in his veto message:

The military rule which it establishes is plainly to be used, not
for any purpose of order or for the prevention of crime, but
solely as a means of coercing the people into the adoption of
principles and measures to which it is known they are
opposed, and upon which they have an undeniable right to
exercise their own judgment.44

The Reconstruction Act bears comparison with the Massa-
chusetts Government Act (1774), one of the Coercive Acts,
which annulled the Massachusetts charter and set up a new
government for that province. Johnson promptly vetoed the bill
on the grounds that it was,

in its whole character, scope, and object without precedent and
without authority, in palpable conflict with the plainest provi-
sions of the Constitution, and utterly destructive to those
great principles of liberty and humanity for which our ances-
tors on both sides of the Atlantic have shed so much blood and
expended so much treasure.43

44Richardson, p. 500.
#51bid.

315



REASSESSING THE PRESIDENCY

Those great principles of liberty included the right of self-
determination, the right of self-government, and no taxation
without representation. What’s more, the Reconstruction Act
violated the clause of the Constitution guaranteeing each state a
republican form of government:

Can it be pretended that this obligation is not palpably broken
if we carry out a measure like this, which wipes away every
vestige of republican government in ten states and puts the
life, property, liberty, and honor of all people in each of them
under the domination of a single person clothed with unlim-
ited authority.46

The act also required that each state hold a new constitu-
tional convention elected by universal manhood suffrage. How-
ever, it made former Confederate leaders ineligible to serve as
delegates or vote for the same. It required the conventions to
grant black suffrage and exclude former Confederate leaders
from voting or serving in the state government in any capacity.
Johnson thundered:

The purpose and object of this bill—the general intent which
pervades it from beginning to end—is to change the entire
structure and character of the State governments and to com-
pel them by force to adoption of organic laws and regulations
which they are unwilling to accept if left to themselves.47

Johnson went so far as to argue that the Republicans’ recon-
struction policy gave credence to the Southern claim that they
had seceded to protect their constitutional liberties from a law-
less Northern majority that had no respect for the fundamental
and organic law of the republic. He added:

Those who advocated the right of secession alleged in their
own justification that we had no regard for law and that the
rights of property, life, and liberty would not be safe under the
Constitution as administered by us. If we now verify their
assertion, we prove that they were in truth in fact fighting for
their liberty, and instead of branding their leaders with the
dishonoring name of traitors against a righteous and legal

461bid., 506.
471bid., 507.
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government we elevate them in history to the rank of self-sac-
rificing patriots, consecrate them to the admiration of the
world, and place them by the side of Washington, Hampden,
and Sidney.48

In his third annual message, Johnson declared that the
Republicans’ reconstruction policy had dissolved the Union:

Candor compels me to declare that at this time there is no
Union as our fathers understood the term, and as they meant
it to be understood by us. The Union which they established
can exist only where all the States are represented in both
Houses of Congress; where one State is as free as another to
regulate its internal concerns according to its own will, and
where the laws of the central Government, strictly confined to
matters of national jurisdiction, apply with equal force to all
the people of every section.4?

In comments designed to further antagonize the Republi-
cans, Johnson called for a resumption of specie payments and
reductions in the public debt, expenditures, and taxation. In his
fourth annual message in December 1868, Johnson provided his
final judgment on congressional Reconstruction. Although the
Union had been on the verge of full restoration and sectional rec-
onciliation in December 1866, Congress:

intervened, and, refusing to perfect the work so nearly con-
summated, declined to admit members from the unrepresented
states, adopted a series of measures which arrested the
progress of restoration, frustrated all that had been so suc-
cessfully accomplished, and, after three years of agitation and
strife, has left the country further from the attainment of
union and fraternal feeling than at the inception of the Con-
gressional plan of reconstruction. It needs no argument to
show that legislation which has produced such baneful conse-
quences should be abrogated.>0

But the Republicans continued to exclude the Southern states
from the Union and persisted in their attempts to revolutionize

48bid., p. 509.
491bid., p. 559.
501bid., p. 673.
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Southern society for eight more years before finally, in 1877,
throwing in the towel.

Perhaps the best epitaph on the Johnson presidency came
from the pen of Gideon Welles, Johnson’s secretary of the Navy:

The real and true cause of assault and persecution was the
fearless and unswerving fidelity of the president to the Consti-
tution, his opposition to central Congressional usurpation,
and his maintenance of the rights of the states and of the Exec-
utive Department, against legislative aggression.

The struggle was

carried on by a fragment of Congress that arrogated to itself
authority to exclude States and people from their constiutional
right of representation, against an Executive striving under

infinite embarrassments to preserve State, Federal and Popular
Rights.>1

51Quoted in Beale, Critical Year, pp. 222-23.
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WILLIAM MCKINLEY:
ARCHITECT OF THE
AMERICAN EMPIRE

JOsEPH R. STROMBERG

Papa met José Martf in Key West, and admired his Cuban Revolu-
tionary Party, but he says we should not fool ourselves about our
interests. He hates the Spaniards as sincerely as the next man, but
says the U.S. picked this fight in Cuba, Maine or no Maine, it’s just
an excuse to clean Spain out of our hemisphere once and for all,
and grab the Philippines and Puerto Rico while we're at it. The
War with Spain isn’t one bit different than what he still calls “the
War of Yankee Aggression”: the Old South, says he, was the first
conquest of the Yankee Empire.
—Peter Matthiessen
Killing Mr. Watson

“Our first man of destiny since Mr. Lincoln—the President, who
else? The Major himself. Mr. McKinley. Don’t laugh!” Adams
frowned severely. “I know he is supposed to be a creature of Mark
Hanna and all the other bosses, but it’s plain to me that they are
his creatures. They find him money—a useful art—so that he can
deliver us an empire, which he has!”

—Gore Vidal
Empire

‘Consent of the governed,’ indeed! . . . War is the great civilizer. God
commanded Moses and Joshua to exterminate the Canaanites.

—Hon. Henry Gibson of Tennessee,
Pictorial History of America’s New Possessions

“Ye're a traitor,” said Mr. Hennessy.

“I know it,” said Mr. Dooley, complacently.

“Ye're an anti-expansionist.”

“If ye say that again,” cried Mr. Dooley, angrily, “I'll smash in

ye’er head.”
—Finley Peter Dunne
Mr. Dooley’s Philosophy
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The most unprofitable of all commerce is that connected with for-
eign dominion. To a few individuals it may be beneficial, merely
because it is commerce; but to the nation it is a loss. The expense of
maintaining dominion more than absorbs the profit of any trade.

—Thomas Paine
Selected Writings of Thomas Paine

WiLLiaM MCKINLEY:
ARCHITECT OF QVERSEAS EMPIRE

illiam McKinley, twenty-fifth president of the United
WStates, is, frankly, a rather boring character, although

we should not consider this a bad trait in a president.
Indeed, had he only been as boring as Harding or Coolidge, we
would not need to worry as much as we do about the bloated office
which presides over the American empire. He deployed an array of
presidential powers—largely absent from the original Constitu-
tion but built up over time by “strong” presidents like Jefferson,
Jackson, and Lincoln—to achieve his geopolitical and domestic
goals. He left the office “enhanced,” as historians like to say.!

MCKINLEY’S EARLY CAREER
AS A CONVENTIONAL REPUBLICAN

William McKinley was born in Niles, Ohio, in 1843. He had
some college education and taught in a country school. He
served in the Twenty-third Ohio Infantry, preserving the Union,
and rose to the rank of major. After the war, he studied law in
Canton, Ohio; worked as an attorney; and was elected prosecut-
ing attorney of Stark County, as a Republican in a Democratic
county. In 1871 he married Ida Saxton, but their happiness was
undermined by the loss of two daughters and his wife’s
“invalid” condition (actually, epilepsy).

McKinley was elected to Congress in 1876 and reelected mn
1878, 1880, 1882, 1884, and 1888. He was a talented, highly
conventional Republican noted for his dedication to sky-high

1E.S. Corwin, in Total War and the Constitution (New York: Alfred A. Knopf,
1947) was critical of Lincoln’s “invention” of unspecified presidential “war
powers,” but in later writings could not get enough presidential power. Of
sterner stuff is Raoul Berger, whose Executive Privilege: A Constitutional
Myth (Cambridge, Mass.: Harvard University Press, 1974) argues persua-
sively that the Constitution granted no inherent executive powers.
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tariffs and occasional waving of the bloody shirt.2 He was a per-
sonal friend of Marcus Hanna, industrialist and, later, politician,
and the myth arose that Hanna was his puppetmaster. Mark
Hanna himself remarked to some Republican leaders that “you
will find that he knows more about politics than all of us.”3

In 1890, it was realized that the 1883 Tariff Act (largely
McKinley's own work) was bringing in too much money and
McKinley, now chairman of the Ways and Means Committee,
undertook to subject the tariff to friendly revision.* The tariff
cannot be discussed apart from an integrated set of political ideas
and interests which emerged as a program by the 1880s. While
for some of McKinley's associates the tariff may have simply
been a good thing they were getting away with, for more
sophisticated policymakers in the tradition of Willilam H.
Seward, tariffs were but one means of achieving a neomercan-
tilist expansion of the American political economy. Seward’s
acquisition of Alaska and the Midway Islands projected U.S.
power, potentially, into the Pacific toward appealing Asian mar-
kets for American goods and investment. This state-promoted
expansion, at first merely desirable, soon came to be seen as
absolutely essential to American prosperity and liberty.5

2Thus, in a speech at East Liverpool, Ohio, in October 1893, he said: “There
is not one Southern State that is not in favor of State bank money. Do you
know why? Because they still believe in State sovereignty. They don’t seem
to realize that State sovereignty was shot to death twenty-five years ago.”
{Murat Halstead, Life and Distinguished Services of William McKinley, our
Martyr President: Memorial Association,1901), pp. 158-59.

3Quoted in William Appleman Williams, The Roots of the Modern American
Empire (New York: Random House, 1969), p. 411. Henry Adams observed
that McKinley, as president, “was a marvelous manager of men” who
“found several manipulators, to help him, almost as remarkable as himself,
one of whom was [John] Hay.” The Education of Henry Adams (Boston,
Mass.: Houghton Mifflin, [1918] 1961), p. 374.

4The contemporary English liberal economic historian Thorold Rogers said
of the American tariff: “The American people pretend to be the freest nation
in the world, and they permit themselves to be fleeced and plundered by a
few interests, which dictated their own terms at a supreme crisis of the
national history.” The Economic Interpretation of History (London: T. Fisher
Unwin, 1918), pp. 383-84.

5See Walter LaFeber, The New Empire: An Interpretation of American Expan-
sion, 1860-1898 (lthaca, N.Y.: Cornell University Press, 1963). On
Seward’s precocious program, see pp. 24-32, and also Ernest N. Paolino,
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This is the essential context—to which we shall return—of
McKinley’s clash with the James G. Blaine wing of the Republi-
can Party over tariff policy. Blaine, secretary of state under Pres-
idents Garfield and Harrison (1881 and 1889-1892), was heir to
Seward’s strategic vision (and perhaps Lincoln’s, since Lincoln
had been a disciple of the mercantilist Henry Clay). He wished to
combine flexible tariffs with broad discretionary presidential
power to negotiate reciprocity treaties with foreign nations to
gain better access to those markets. This made tariffs a tool in a
larger policy of market expansion. McKinley, still a pure protec-
tionist, worked to achieve a traditional Republican high-tariff
act which carried his name. McKinley learned from this fight
and later emerged as a proponent of Blaine’s strategy for
expanding U.S. exports, once he took on board the widespread
“overproductionist” theory of America’s economic difficulties.é

“OVERPRODUCTION” AND THE
PANACEA OF EXPORT MARKETS

William Appleman Williams argues that “farm business-
men” formulated the diagnosis of overproduction and its pro-
posed cure—expanded export markets—even before metropoli-
tan interests did. Southern and Western farmers sought
regulation (and, ultimately, nationalization) of the railroads to
ensure their equitable operation. Another agrarian goal was
large-scale coinage of silver to reverse its demonetization in
1873-1874 and provide “easier” money, as well as to foster
trade with countries on the sterling standard. Above all, the
farm bloc wanted expanded markets for their crops.” The defla-
tion of 1873-1879 gave them added reason to look abroad.

According to Williams, an “export bonanza” in 1877-1881,
occasioned by natural disasters affecting European agriculture,

The Foundations of the American Empire: William Henry Seward and U.S. For-
eign Policy (Ithaca, N.Y.: Cornell University Press, 1973).

6See Williams, The Roots of the Modern American Empire, pp. 247-48,
332-37.

7Ibid., pp. 132-404. For a discussion of the complex monetary issues, see
Irwin Unger, The Greenback Era (Princeton, N.J.: Princeton University Press,
1964). Unger remarks “a rather loose connection between protectionist
principles and soft money” (p. 127)—a point that probably applies to the
1870s. As yet there appears to be no real Austrian analysis of this period.
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underscored the possibilities overseas markets held for U.S.
prosperity. The bonanza’s end, when European farmers recov-
ered, only reinforced the growing conviction that larger export
markets for U.S. farmers were both desirable and necessary. Fail-
ing at first to win government assistance to open up such mar-
kets, agrarian interests exerted substantial pressure for such
expansion.8 Many metropolitan industrial interests had also
arrived at the view that foreign markets were essential to their
prosperity.? The turning point came when metropolitan Repub-
licans led by Governor William McKinley of Ohio presented a
program attractive to industrial and agrarian interests alike.

The fundamental reason for what became informal “Open
Door” empire was stated in 1899 by Francis B. Thurber, presi-
dent of the United States Export Association: “We must have a
place to dump our surplus, which otherwise will constantly
depress prices and compel the shutting down of our mills . . .
and changing our profits into losses”; or as Andrew Carnegie
put it, “The condition of cheap manufacture is running full.” The
resulting dilemma was met by selling or “dumping” the excess
product abroad “at a lower price, sometimes . . . below cost.”10

Writing not long after the Spanish-American War and the
Boer War, the English anti-imperialist writer John A. Hobson,
himself an overproductionist theorist, summarized matters
thus:

The economic taproot of, the chief directing motive of all the
modern imperialistic expansion, is the pressure of capitalist
industries for markets, primarily markets for investment, sec-
ondarily markets for surplus products of home industry.
Where the concentration of capital has gone furthest, and
where a rigorous protective system, prevails, this pressure is
necessarily strongest. . . . This is the essential significance of
the recent change in American foreign policy as illustrated by
the Spanish War, the Philippine annexation, the Panama policy,
and the new application of the Munroe [sic] doctrine. . . .
South America is needed as preferential market for investment

81bid., pp. 206-31.

william Appleman Williams, Contours of American History (New York:
New Viewpoints, 1973), pp. 363-64.

10Quoted in Williams, The Roots of the Modern American Empire, p. 439,
and Contours of American History, pp. 326-27.
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of trust “profits” and surplus trust products. . . . China as a
field of railway enterprise and general industrial development
already begins to loom large in the eyes of foresighted Ameri-
can businessmen.!!

It was the panic of 1893 and the subsequent economic crisis
which set the stage for the emergence of McKinley, now gover-
nor of Ohio, as leader of an expansionist coalition:

The majority of American interest groups, farmers as well as
manufacturers, and top political leaders as well as academic
theorists, changed their mind between 1892 and 1897 on the
question of what had caused the panic and the ensuing depres-
sion. From explaining it as a consequence of dangerous or out-
moded monetary theories and policies, they came to account
for it in terms of overproduction and lack of markets.12

McKinley and his colleagues generalized the thesis of “overpro-
duction” advanced by various interests and industries to the
American economy as a whole. Their combination of protec-
tionism and reciprocity treaties proved very attractive and con-
tributed to Republican victory in 1896. The expansionist con-
sensus, of which McKinley’s policies were the mature
expression, had long been developing. Rooted in a felt need to
dominate world markets, the new policies bespoke a fundamen-
tally imperial conception of America’s world role. This concep-
tion was reinforced by a “frontier-expansionist” interpretation of
history put forward by Frederick Jackson Turner, which regarded
the frontier as the source of American republicanism, individual-
ism, and prosperity. With the close of the continental frontier, a
“new frontier” had to be found if American society was to remain
free and prosperous. Brooks Adams, historian and would-be
geopolitical theorist, and his associates (including Theodore Roo-
sevelt) came to see overseas empire as the substitute West for

11John A. Hobson, The Evolution of Modern Capitalism: A Study of Machine
Production (London: George Allen and Unwin, [1926] 1949), pp. 262-63.

12william Applemnan Williams, “The Acquitting Judge” in For A New Amer-
ica: Essays in History and Politics from Studies on the Left, 1959-1967,
James Weinstein and David W. Eakins, eds. (New York: Random House,
1970), p. 44.
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industrial America.!3 To that traditional U.S. sphere of influence,
Latin America, were to be added the markets of Asia—above all,
China—and the world. Hence, the agitation for subsidies to ship-
pers and a modern “blue water” navy.

Given the goal of opening up markets, U.S. policymakers
sought to create political conditions favorable to trade and
investment in every country regarded as a potential market. A
variety of tactics, ranging from reciprocity treaties to more flex-
ible tariffs, were employed to eliminate other countries’ barriers
to U.S. trade. Reform of the U.S. Consular Service, an isthmian
canal in Nicaragua or Panama, Hawaiilan annexation, and even
meat inspection legislation to overcome European discrimination
against U.S. products, were all part of a strategy of economic
empire. !4 This noncolonial strategy of empire, relying on Amer-
ica’s preponderant power to achieve “supremacy over the whole
region,” was remarkably like Britain’s “imperialism of free
trade” as analyzed by Gallagher and Robinson.!% As free trade, it
was, of course, somewhat spurious.

The panic of 1893—which probably can be addressed in
terms of monetary factors—and the severe depression which
followed enlarged the audience for “overproduction” analysis.1¢

135ee LaFeber, The New Empire, pp. 62-101, Thomas McCormick, China
Market: America’s Quest for Informal Empire, 1893-1901 (Chicago: Quadran-
gle Books, 1970), and Lloyd C. Gardner, A Different Frontier: Selected Read-
ings in the Foundations of American Economic Expansion (Chicago: Quadran-
gle Books, 1966).

14william F Marina points out that “[i]t is a mistake to consider anyone
who believed in developing American commercial interests as an economic
imperialist. . . . [Tlhe essence of the anti-imperialist position was an aver-
sion to the use of force in relations between nations.” See “Opponents of
Empire: An Interpretation of American Anti-Imperialism, 1898-1921"
(Ph.D. Dissertation, University of Denver, 1968), p. 100. Cf. Harold Baron:
“The free trade concept of developing international trade had nothing in
common with the neo-mercantilist governmental policy that prevailed in
the United States” (“Comment on John Rollins, The Anti-Imperialists and
Twentieth Century American Foreign Policy,”” Studies on the Left 3, no. 1
[1962]: 26).

15John Gallagher and Ronald Robinson, “The Imperialism of Free Trade,”
Economic History Review, 2nd ser., 6, no. 1 (1953): 3, 1-15. For a reply
which stresses the difference between “free trade” imperialism and real free
trade, see Oliver MacDonagh, “The Anti-Imperialism of Free Trade,” Eco-
nomic History Review, 2nd ser., 14, no. 3 (1962): 489-501.

16McCormick, China Market, p. 34.
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Implicitly rejecting Say’s Law, would-be analysts across the
political spectrum reasoned that U.S. industry somehow pro-
duced significantly more than could be consumed at home, at
prevailing prices. The surplus had to find “vent” overseas.

One obvious reform—drastic reduction of U.S. tariffs, or
outright free trade—as a means of easing entry of U.S. goods
into foreign markets did not appeal to northeastern Republicans
and industrialists, and their opponents—Southern and Western
Democrats, Populists, and even some Republicans—seemed to
think freer trade was desirable but not the entire remedy.

Many who saw foreign markets as the cure for all ills dis-
agreed violently with one another over monetary policy.
Democrats and Populists argued that in addition to easier credit,
extensive coinage of silver would assist U.S. penetration of for-
eign markets on the silver standard. Proponents of gold
monometallism were denounced as agents of London bankers
and the British Empire. Eastern interests of both major parties
saw the program of the silverites as dangerously inflationary
(which it was) and tarred them with the brush of foreign radi-
calism. (The real socialists, waiting in the wings, added the obvi-
ous corollary to overproduction, namely, “underconsumption,”
to be solved by redistribution of wealth at home.)

In this divisive climate, accented by the depression, Governor
McKinley—"the Major"—won his party’s 1896 presidential
nomination. He had already emerged as the chief political leader
of the Republican neomercantilists, as the man who could actu-
ally implement the ideas of Captain Mahan, Senator Henry
Cabot Lodge, Theodore Roosevelt, and John Hay (mentioned so
often in this context that they form their own Gramscian “his-
torical bloc” or, at least, a Gang of Four).

That McKinley was prepared for his role is clear from his
address to the founding convention of the National Association
of Manufacturers in January 1895 in Cincinnati, where he told
the enthused delegates:

We want our own markets for our manufactures and agricul-
tural products; we want a tariff for our surplus products
which will not surrender our markets and will not degrade
our labor to hold our markets. We want a reciprocity which
will give us foreign markets for our surplus products and in
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turn will open our markets to foreigners for those products
which they produce and which we do not.1?

The election of 1896 pitted McKinley against Democratic
nominee Willlam Jennings Bryan, a prairie Populist, who
emphasized unlimited coinage of silver and drastic tariff reduc-
tion. The Republican platform called for an isthmian canal, rec-
procity, and Hawaiian annexation, and pledged loyalty to the
gold standard. To give the silverites something, McKinley prom-
ised international negotiations to establish bimetallism.18
McKinley won handily.

He came into office faced with the after-effects of the depres-
sion and the Cuban revolution against Spanish rule, which had
broken out in 1895. The Cuban guerrillas’ disruption of Cuban
economic activity and the heavy-handed Spanish attempts at
repression endangered American lives and property in the island,
while Cuban propagandists headquartered in New York made
the most of Spanish brutalities. Popular and congressional opin-
ion, spurred on by the “yellow journalists” of the period,
demanded American action to liberate Cuba and restore normal
economic life. In its diplomatic notes, the Cleveland administra-
tion had already implied that Spain might be allowed to restore
order within limits prescribed by the United States.1?

17Quoted in LaFeber, The New Empire, pp. 192-93. (Not exactly Daniel Web-
ster, but certainly what the N.A.M. delegates wanted to hear.) Businesses
especially keen on the political finding of overseas markets included cotton,
flour, and meat exporters (see Williams, The Roots of the Modern American
Empire, p. 340). Mr. Dooley soon pictured American business representa-
tives addressing the poor heathen Chinese as follows: “Hinceforth ye'll ate
th’ canned roast beef iv merry ol’ stock yards or I'll have a file iv sojers fill
ye full iv ondygestible lead.” And: “We ar-re th’ advance guard iv Westhren
Civilization, an we're goin’ to give ye a railroad so ye can go swiftly to
places that ye don’t want to see.” (Peter Finley Dunne, Mr. Dooley’s Philos-
ophy [New York: R.H. Russell, 19001, pp. 79-80.)

18Reciprocity, subsidies to the merchant marine, foreign markets, and
bimetallism feature prominently in McKinley s first inaugural address. See
James D. Richardson, ed., Messages and Papers of the Presidents 10 (Wash-
ington, D.C.: Bureau of National Literature and Art, 1903), pp. 11-19.

19LaFeber, The New Empire, pp. 295-95.
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THE PROSPECT OF WAR FOR EMPIRE

The Cuban revolt presented McKinley with the choice—and
opportunity—of going to war to launch the imperial program.
Aside from protecting investments and markets in Cuba, the
administration wished to pacify the island in order to concen-
trate on the larger goal of penetrating Asia markets. The con-
juncture of problem and opportunity led to war in 1898. The
U.S. not only acquired Cuba as an informal possession but
gained a foothold in Asia by taking the Philippine Islands over
from Spain.

How MCcCKINLEY MANEUVERED THE SPANIARDS

It is his handling of his opportunities and his assumption of
the mantle of empire that rescue McKinley from his popular
image as a weak president badgered into war by the people, Con-
gress, and the press.20 That the cause of liberating Cuba was
popular helped, but McKinley had his own schedule. More was
at stake—the whole integrated extension of American commerce
as a political-economic system. War with Spain was a positive
good, given the Caribbean and Pacific insular properties that
would accrue to the United States upon its conclusion. The lat-
ter, in particular, would provide coaling stations for military and
commercial vessels and effectively put America’s economic fron-
tier well into Asia. In this respect, peace was hardly the first
choice.

In the end, that is to say, the United States got the war that the
vast majority of its leaders and citizens wanted. Nobody
thrust it upon them. They had defined their ideological and
economic interests in ways that converged upon a demand for
forceful action in the arena of foreign affairs. The overseas
interests that they had defined may be considered mistaken by
later observers (some citizens considered them such even then),
but they were very real at the time.21

20”McKinley led by indirection . . . but he was more in charge than his col-
leagues realized.” Michael P Riccards, The Ferocious Engine of Democracy: A
History of the American Presidency (New York: Madison Books, 1995), p. 364.
Henry Adams wrote that “[t]he Major is an uncommonly dangerous politi-
cilan” (quoted in Walter Karp, The Politics of War [New York: Harper
Colophon Books], p. 71).

21williams, "The Acquitting Judge,” p. 45.
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In May 1897, the president asked Congress for $50 million
to assist Americans in Cuba, and in June he submitted the
Hawailan annexation treaty which his predecessor, Grover
Cleveland, had buried. The administration had begun lecturing
Madrid to the effect that continued disorder in Cuba severely
affected American interests there. “Spain was held responsible
for a prosperity to which the United States was ‘entitled.’”22

McKinley s first annual message, in December 1897, dealt
with his usual economic concerns but centered on the Cuban
question. Referring to the infamous Spanish policy of reconcen-
tracion, the president said, “It was not civilized warfare. It was
extermination.”23 The current Spanish government, in power
since October, showed signs of adopting more acceptable policies.

Alarmist reports from the U.S. consul at Havana, Fitzhugh
Lee, may have stimulated the administration to send the battle-
ship Maine to Havana harbor. The DeLome affair was still in the
news when the battleship exploded on February 15, 1898. Both
these events worsened relations with Spain and added to clamor
for war. The ineffable Teddy Roosevelt, undersecretary of the
Navy, cabled Commodore Dewey at Hong Kong to be ready to
steam to Manila in the event of war. (Theodore Roosevelt was
impetuous but not really ahead of the administration.)

On March 26, the administration insisted that Spain must
negotiate with the Cuban rebels over Cuban independence. On
March 31, Spain agreed to close the reconcentracion camps, pro-
vide $600,000 “for relief,” “grant an armistice to the Cuban
rebels, and convene a legislative assembly at Havana in May to
inaugurate autonomous government on the island.” “Since the
President had anticipated that Spain would reject the ultimatum
and had written a war message on the basis of his expectation,
the conciliatory reply from Madrid forced him into hasty revi-
sions.”24 Nevertheless, McKinley told the cabinet on April 2 that
armed ULS. intervention “would be necessary in Cuba.”25 The
pattern of the negotiations raises the question of whether the
administration really wanted negotiations to succeed.

22williams, The Roots of the Modern American Empire, p. 417.
23Richardson, ed., Messages and Papers of the Presidents, 10, p. 31.

24George H. Mayer, The Republican Party: 1854-1966 (New York: Oxford
University Press, 1967), pp. 262-63.

25Marina, “Opponents of Empire,” p. 7.
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THE MaJor GETS His WAR

On April 11, McKinley sent his “war message” to Congress,
asking Congress “to empower the President to take measures to
secure a full and final termination between the Government of
Spain and the people of Cuba.”2¢ Congress replied with a four-
part resolution on April 19, which called for Cuban independ-
ence, and Spanish withdrawal, and empowered the president to
achieve these goals with military force. The fourth point, the
Teller Amendment, obligated the United States to “leave the gov-
ernment and control of the island to its people.”27

The war found the military unprepared for even a minor
campaign, and various comic-opera episodes took place. War
Secretary Russell A. Alger noted that “[tThe army had not been
mobilized since the Civil War.”28 The naval campaign in the
Pacific proceeded rapidly. Commodore Dewey defeated the Span-
ish Fleet at Manila on May 1 before the army had attempted a
landing in Cuba. Spanish forces surrendered in Cuba on July 17,
ending the war. General Shafter kept the Cuban rebels at arm’s
length, showing that Cuban “independence” was an American
operation.29 In the Pacific theater, the battle of Manila, on
August 13, was largely an orchestrated affair fought for the
Spanish officers’ honor.

THE EMPIRE BUILDERS GO TO WORK

In the meantime, the administration had annexed Hawaii,
using that old, dubiously constitutional dodge, the joint resolu-
tion, to get around the senatorial two-thirds rule. (The same
dodge gave us Texan annexation and NAFTA.) As American forces

26Richardson, Messages and Papers of the Presidents, 10, p. 67.

27 Joint Declaration in Merrill D. Peterson and Leonard W. Levy, eds., Major
Crises in American History: Documentary Problems, II: 1865-1953 (New York:
Harcourt, Brace, and World, 1962}, pp. 191-92.

28Quoted in G.J.A. O'Toole, The Spanish War: An American Epic—1898 (New
York: WW. Norton, 1984), p. 230.

29Louis Pérez, Jr., says: “A Cuban war of liberation was transformed into
a U.S. war of conquest” (Cuba: Between Reform and Revolution [New York:
Oxford University Press, 1988], p. 178). In his second annual message in
December 1898, McKinley stated that recognizing the Cuban rebels as bel-
ligerents would have been “logically unfounded or practically inadmiss-
able”—whatever that might mean (Richardson, Messages and Papers of the
Presidents, vol. 10, p. 82).
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had seized Guam and were holding Manila, there was now no
shortage of coaling stations and jumping-off points to Asian
markets and world “responsibilities.”

Before the battle of Manila, the U.S. called for Cuban inde-
pendence (here the Teller Amendment tied the administration’s
hands) and the cession to the U.S. of Puerto Rico and Manila—
the city and harbor). After Spain sued for peace on August 12—
the battle on the 13th was needless—U.S5. demands increased.
McKinley was already thinking of keeping the island of Luzon—
or, indeed, the whole archipelago. His decision to keep all the
Philippines had much to do with fear of German seizure of the
islands, which would interfere with the larger political-eco-
nomic strategy he was following.30

The immediate result was a colonial war, the “Philippine
Insurrection,” between the Americans and Filipinos who had
only recently supported the Americans against Spain. This
quickly became a counter-insurgency whose conduct increas-
ingly resembled that of the evil Spanish feudalists in Cuba, with
220,000 Filipino deaths resulting from the war. Veterans of late
nineteenth-century Indian wars conducted the campaign,
notable for its “marked severities.”3? No remarks were heard
from McKinley about “uncivilized warfare” or “extermination”
this time; only bland generalizations about the rights of con-
querors under international law, good government, and uplift-
ing the savages.

True to his interest in the practical details, the president
appointed a special commission consisting of Jacob G. Schur-
man, Rear-Admiral Dewey, Major-General Elwell S. Otis, Charles
Denby, and Dean C. Worcester to design a civil government for
our new colony and, perhaps as an afterthought, to get the

30See Marina, “Opponents of Empire,” pp. 150-51.

31See Leon WOoIff, Little Brown Brother (Garden City, N.Y.: Doubleday, 1961);
Richard Drinnon, Facing West: The Metaphysics of Indian-Hating and Empire-
Building (New York: New American Library, 1980), pp. 307-32; and Stu-
art Creighton Miller, Benevolent Assimilation: American Conquest of the Philip-
pines, 1899-1903 (New Haven, Conn.: Yale University Press, 1982). Fierce
resistance by Islamic Moro fribesmen on Mindanao, who could damage or
kill an American officer with their bolos even after taking two .38 caliber
bullets, led the Army to change over to the Colt .45 automatic pistol (see
Geoffrey Perrett, A Country Made by War: From the Revolution to Vietnam
[New York: Random House, 1989], p. 296).
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resources of the islands into the hands of deserving U.S. corpo-
rations.32 Something similar took place in Cuba, where the U.S.
military occupation stayed in place long enough to oversee the
writing of a Cuban constitution that allowed U.S. intervention
at the Americans’ discretion (the Platt Amendment) and presided
over a virtual Enclosure Movement with respect to Cuban land
and resources.33

In the Philippines the former anti-Spanish insurgents took
up the slogan, “No hay derecho a vender un pueblo como se vende un
saco de patatas” (“There is no right to sell a village like a sack of
potatoes”).34 The Americans were up against the classic colonial
problem of finding local collaborators to be their front men and
man their administration once the war was won. The rebel lead-
ers, on the other hand, coming from the native upper class—the
ilustrados—lacked mass support, and as hacendados—large
landowners—were hardly able to offer land reform to win a
mass base.3> The Americans, with superior resources and fire-
power, ultimately prevailed, although fighting continued in

32For an acid portrait of Worcester as an anthropologist whose main inter-
est was timber, cattle, and coconuts (on which he made a lot of money),
see Drinnon, Facing West, pp. 279-306. A Philippine nationalist newspaper
in 1908 portrayed Worcester as “a bird of prey,” who

ascends the mountains of Benguet ostensibly to classify and meas-
ure Igorot skulls, to study and civilize the Igorots, but, at the same
time, he also espies during his flight . . . where the large deposits
of gold are, the real prey concealed in the lonely mountains and
then he appropriates these all to himself afterward, thanks to
the legal facilities he can make and unmake at will, always,
however, redounding to his benefit.
(Quoted in Leonard Davis, The Philippines: People, Poverty, and Politics [Lon-
don: Macmillan, 19871, p. 39.)

33See Louis Pérez, “Insurrection, Intervention, and the Transformation of
Land Tenure Systems in Cuba, 1895-1902,” Hispanic American Historical
Review 65, no. 2. (May 1985): 229-54.

34Usha Mahajani, Philippine Nationalism (St. Lucia: University of Queens-
land Press, 1971), p. 156.

355ee Ronald Robinson, “Non-European Foundations of European Imperial-
ism: Sketch For a Theory of Collaboration” in Studies in the Theory of Impe-
rialism, Roger Owen and Bob Sutcliffe, eds. (London: Longman Group,
1972), pp. 118-42, and Glenn A. May, “Why the United States Won the
Philippine-American War, 1899-1902,” Pacific Historical Review 52, no. 4
{(November 1983): 353-77.

332



WiLLIAM MCKINLEY; ARCHITECT OF THE AMERICAN EMPIRE

remote southern islands through 1910. Ilustrados who had col-
laborated with Spain did the same with the Americans—and, in
time, so did former rebels.

THE EMPIRE OF THE OPEN DOOR

McKinley invented, or at least popularized, a name for the
strategy of market-expansion by political-military means. In a
speech in late 1898, he said, “we seek no advantages in the Ori-
ent which are not common to all. Asking only the open door for
ourselves, we are ready to accord the open door to others.”3¢ The
phrase soon became shorthand for state-driven overseas eco-
nomic expansion. By asserting Americans’ right to trade as
equal competitors in all of China in the Open Door Notes of
1899 and 1900, the United States sought to prevent or reverse
the division of China into exclusive spheres of trade by other, less
sophisticated, imperial powers.37 To realize the asserted right of
American business to trade everywhere became the key strategy
and consistent theme of U.S. foreign policy in the twentieth cen-
tury. When rival powers staked out empires and when strong
nationalist and national-communist movements arose in the
undeveloped countries, Open Door imperialism involved Amer-
ica in seemingly endless interventions and major wars.

The brutal Philippine war briefly stirred up an anti-imperi-
alist movement, but the administration was able to characterize
its critics as men of little vision drawing back from the glories
and opportunities of empire. In the election of 1900, William
Jennings Bryan, running again, made little real use of imperial-
ism as a campaign issue.3® McKinley, running with Theodore

36Quoted in Tyler Dennett, Americans in Eastern Asia (New York: Barnes and
Noble, 1941), p. 622.

370n the illusory character of Open Door profits, see Charles A. Beard,
Giddy Minds and Foreign Quarrels (New York: Macmillan, 1939), esp. pp.
36-37. That well-connected individuals, rather than whole nations or
economies, gain from these exercises is made clear by David S. Landes, “The
Nature of Economic Imperialism” in Economic Imperialism, Kenneth E.
Boulding and Tapan Mukerjee, eds. (Ann Arbor: University of Michigan
Press, 1972), pp. 134-41, and Robert Zevin, “An Interpretation of Ameri-
can Imperialism,” Journal of Economic History 32 (1972): 348-57.

385ee Marina, “Opponents of Empire” generally (on Bryan’s half-hearted-
ness, pp. 194-203), and Robert L. Beisner, Tivelve Against Empire: The Anti-
Imperialists, 1898-1900 (New York: MacGraw-Hill, 1968).
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Roosevelt, was easily reelected. Finley Peter Dunne’s “Mr. Doo-
ley” summed things up well in his paraphrase of a McKinley
speech:

As f’r our newly acquired possessions, ‘tis our intintion to
give them a form iv government suited to their needs, which
is small, an’ in short to do as we blamed please with thim,
makin’ up our minds as we go along.3?

WIiLLIAM MCKINLEY:
"AN UNCOMMONLY DANGEROUS POLITICIAN”

There might have been an American empire and a bloated
presidency without William McKinley. But McKinley was indeed
the man of his hour and his contribution to the destruction of
republican liberty was significant. Like Tammany Hall’'s Mr.
Plunkitt, “he seen his opportunities and he took ‘em.”40

McKinley brought factions of his own party into the new
expansionist consensus and was a tireless spokesman for the
Seward-Blaine tradition and the overproduction-undercon-
sumptionist thesis that gave it new meaning.4! He was an able

3%Dunne, Mr. Dooley’s Philosophy, p. 108.

40William L. Riordan, Plunkitt of Tammany Hall (New York: E.P. Dutton,
1963), p. ix.

41The cry of “overproduction” was raised to justify an aggressive foreign
export policy. But the overproductionist thesis was actually (1) rationali-
zation of entrepreneurial error (see Ludwig von Mises, Planning for Freedom
[South Holland, Ill.: Libertarian Press, 1962], pp. 64-67); (2) an ad hoc
argument for grants of privilege; or (3) an honest but mistaken explana-
tion of real trends in particular sectors and markets (not “general overpro-
duction”), trends having some relation to prior state interventions such as
protectionism, subsidies, and cartelizing regulatory reform. This is the pat-
tern of “export-dependent monopoly capitalism” (Schumpeter’s term).
Briefly, tariffs confer on many firms prices above world market levels, at
which all their production cannot not be sold at home. To take full advan-
tage of economies of scale, the full quantities had to be produced, leaving
the manufacturers crying for foreign markets for the unsold “surplus.” See
esp. Joseph Schumpeter, Imperialism and Social Classes (New York: Merid-
ian Books, 1955), pp. 79-80ff.; Ludwig von Mises, Omnipotent Government
(New Haven, Conn.: Yale University Press, 1944), pp. 69-72; Human
Action: A Treatise on Economics (Chicago: Henry Regnery, 1966), pp.
364-69; and William L. Langer, “A Critique of Imperialism” in American
Imperialism in 1898, Theodore P. Greene, ed. (Boston: D.C. Heath, 1955),
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manager and manipulator of subordinates and allies, all the
more effective because he did not care that much about the final
credit.#2 He shrewdly brought ex-Confederate officers into his
war to make it an instrument of sectional reconciliation.
McKinley was on top of the details, political and economic,
of his foreign and domestic policies. He made extensive use of the
leeway given presidents in foreign affairs and the greater leeway
given a president clothed in his invisible “war powers.” He trav-
eled extensively around the country expounding his ideas. He
brought academics and practical men together in three presiden-
tial commissions—one to drum up support for the Open Door
and two to deal with the Philippines—and thus beginning the
political corruption of American higher learning. He rather
quickly overcame his initial uneasiness at ruling foreign subjects
by decree and went at it with a will. Although he stands, in ret-
rospect, in the shadow of the flashy and impetuous Theodore Roo-
sevelt, he was a very modern president—and that is the problem.*3
Diplomatic historian Tyler Dennett comments that to get his final
peace treaty ratified, McKinley “created a situation . . . which had
the effect of coercing the Senate.”4* By founding an overseas
empire—which outlasted its colonial phase, being reborn as the
permanent, global, “informal” American empire—he gave

pp- 15-16. Murray Greene writes that “American capitalism, which devel-
oped unimpeded by monarchical power, and German capitalism, where the
monarchical element was a factor, were both characterized by strong ten-
dencies toward protectionism and monopolism” (“Schumpeter’s Imperial-
ism—a Critical Note” in Harrison M. Wright, ed., The New Imperialism
{Boston: D.C. Heath, 1961], p. 64). Cf. FA. Hayek's remarks on Imperial
Germany and the United States in The Road to Serfdom (Chicago: University
of Chicago Press, 1944), p. 46.

42Gecretary of War Elihu Root remarked that McKinley “was absolutely
indifferent to credit . . . but McKinley always had his way” (quoted in
Walter Karp, The Politics of War [New York: Harper Colophon Books,
19801, p. 70).

43See generally Lewis L. Gould, The Presidency of William McKinley
(Lawrence: The Regents Press of Kansas, 1980), but esp. pp. 97, 136-37,
14447, and chap. 10, “The First Modern President,” pp. 231-53. As a
presidential historian, Gould finds McKinley's activities good and writes
that McKinley's policy in the Philippines “was not dictatorial, purposely
oppressive, or genocidal” (p. 188), being merely, one supposes, criminal,
and callous.

44Dennett quoted in Marina, pp. 153-54.
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future presidents a vast arena within which to claim novel pow-
ers for themselves and the colossal bureaucracy they oversee.
James Oliver Robertson writes:

McKinley conjured up the image of the humble, popular Lin-
coln, revived Lincoln’s uses of war powers, and established the
image of presidential control and presidential decision-making
for the United States as a world power. . . . By the use of his
authority as Commander-in-Chief, McKinley acquired for the
United States a territorial empire in the Caribbean and the
Pacific. At the same time, the mass media spread stories of his
humility, his popular origins, his prayers for guidance, and his
ignorance of world geography. By his diplomatic and military
direction, he “emancipated” the people of Cuba, Puerto Rico,
and the Philippines from Spanish bondage, and made the
United States their protector, defender and educator, and the
prime user of their land, their resources, and their markets.
McKinley’s presidency is symbol—and reality as well—of the
beginnings of the modern American focus on the presidency,
and of the mythology of presidential power.45

McKinley was untiring. On September 5, 1901, the day of
his assassination in Buffalo, New York, he had given a speech
praising Blaine, reciprocity, and flexible tariffs. He stated: “The
period of exclusiveness is past. The expansion of our trade and
commerce is the pressing problem.”4é

By taking the step into overseas—or “salt-water”—imperi-
alism, McKinley broke the continuity of Republican landed
expansion, itself not entirely unproblematic,4? and set the stage

45 James Oliver Robertson, American Myth, American Reality (New York: Hill
and Wang, 1980), p. 311.

46Messages and Papers of the Presidents, vol. 10, pp. 393-97. The speech
resembles the old Byrds’ song with the line “and you can believe the
future’s ahead.”

47Some writers maintain that expansion was such an ingrained American
habit that 1898 scarcely represents any change at all. See Richard Drinnon,
Facing West; Walter A. McDougall, Promised Land, Crusader State: The Amer-
ican Encounter with the World Since 1776 (New York: Houghton Mifflin,
1997); and (a classic) Richard Van Alstyne, The Rising American Empire (New
York: W.W. Norton, [1960] 1974). William Appleman Williams’s emphasis
on the frontier-expansionist theory of history as a key to American think-
ing goes in this direction as well. And see Albert K. Weinberg, Manifest Des-
tiny: A Study of Nationalist Expansionism in American History (Chicago:
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for the expansion, not so much of markets, as of the American
presidency and state apparatus into near-infinity. A modern pres-
ident is responsible only to himself, executive traditions, and the
officium (with a wink and a nod at his party, cronies, favored busi-
ness interests, and—very distantly—the abstract “people,” whose
tribune and lord he is). So much meddling and control have
become possible on a global scale that the question of “economic”
causation seems a bit misplaced. Felix Morley—surveying the
changes that took place between 1865 and 1900—comments:

The deeper result [of 1898] was to make Washington for the
first time classifiable as a world capital, governing millions of
people overseas as subjects rather than as citizens. The private
enslavement of negroes was ended. The public control of alien
populations had begun.48

In the last analysis, empire is a political phenomenon not
reducible to some economic “base.” The empire is the extension
of the area of state control. While imperialists may have eco-
nomic motives, empire is not an “economy ”; the imperialists may
be seeking power, prestige, adventure, or other things. Overseas,

Quadrangle Books, [1935] 1963). The Anti-Imperialists of 1900, who were
laissez-faire liberals with ties to the old antislavery movement, found com-
fort, oddly enough, in Dred Scott v. Sandford (1857), in which Chief Justice
Taney wrote: “There is certainly no power given by the constitution to the
Federal Government to establish or maintain colonies . . . to be ruled and
governed at its own pleasure, nor to enlarge its territorial limits in any way
except by the admission of new states” (quoted in Dennett, Americans in
Eastern Asia, p. 625). (Taney was denying the right of Congress to exclude
slavery from the territories, but from the standpoint of republican theory
his larger point was well taken.)

48Felix Morley, Freedom and Federalism (Indianapolis, Ind.: Liberty Press,
[1959] 1981), p. 118. Not too surprisingly, given the inner unity of sta-
tism at home and abroad, many corporate liberals (Progressives) were
expansionists, and vice versa. As J.W. Burgess wrote in 1915, “the Jingoes
and the Social Reformers have gotten together” (quoted in FA. Hayek, The
Constitution of Liberty [Chicago: Henry Regnery Company, 1960}, p. 406).
The combination of paternalistic welfarism and gunboat diplomacy sym-
bolized by Teddy Roosevelt provides a revealing parallel to British “social
imperialism.” Cf. Bernard Semmel, Imperialism and Social Reform (Garden
City, N.Y.: Anchor Books, 1968). Robert Zevin argues that the Jingoes
and Social Reformers had always been together (“American Imperialism,”
pp. 358-60).
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the empire creates a “double layer” of statism, superimposing its
own power over that of local elites (compradores, etc.).49

The state organizes the political means to wealth—the
“means of coercion,” to quote S5ir Ernest Gellner—and, in Mur-
ray Rothbard’s words, “constitutes, and is the source of, the
‘ruling class’ . . . and is in permanent opposition to genuinely pri-
vate capital.”>0 Empire is the state in extenso. Different motives
can drive the process. It appears that the engrossing of overseas
markets has been the chief aim of American empire-builders
since 1898, but we cannot overlook the possibility that some of
them believe their own rhetoric about global democratic perpet-
ual war for perpetual philanthropy and moral uplift.5?

William McKinley was a worthy contributor in this field,
just as he was in the more practical aspects of empire.52 His quiet
style of leadership, combined with mastery of the political and
economic details (if there was a tariff on pig iron, he knew
exactly how much revenue it brought in), made him the ideal
founder of a modern nonaristocratic empire grounded in state

490n “two-layered” statism, see Vincent Ninelli, “On the Importance of
Knowing Your Enemy: U.S. Imperialism and Movement Strategy,” The Abo-
litionist 2, no. 1 (April 1971): 1.

50Ernest Gellner, “Soviets Against Wittfogel: Or, the Anthropological Pre-
conditions of Mature Marxism,” Theory and Society 14 (1983): 351, and
Murray N. Rothbard, “Anatomy of the State,” Rampart Journal of Individu-
alist Thought 1, no. 2 (Summer 1965): 18. (Gellner’s full phrase is “the
means of coercion and persuasion”—suggesting that there is something for
the intellectuals to do.)

510n the Open Door and informal empire, see William Appleman Williams,
The Tragedy of American Diplomacy (New York: Delta, 1962), pp. 16-50.

52Thus one of McKinley s explanations of his Philippine policy: “Our con-
cern was not for territory or trade or empire, but for the people whose
interests and destiny, without our willing it, had been put in our hands”
(quoted in Murat Halstead, ed., Pictorial History of America’s New Possessions
[Chicago: Dominion, 1899], p. 512). (This is about as convincing as Lyn-
don Johnson'’s rationales for the Vietnam War, but Johnson had five or six
of them.) On American Protestant missionaries as a great force for empire,
see Julius W. Pratt, Expansionists of 1898: The Acquisition of Hawaii and the
Spanish Islands (Gloucester, Mass.: Peter Smith, 1959), chap. 8, “"The Impe-
rialism of Righteousness,’” pp. 279-316; on post-millennial Protestants—
some of them secularized (like the monstrous John Dewey)—as a force for
aggravated statism generally, see Murray N. Rothbard, “Origins of the Wel-
fare State in America,” Journal of Libertarian Studies 12, no. 2 (Fall 1996):
193-229.
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power but oriented toward commercial gain for well-connected
friends and associates. It could be said that British imperial lead-
ers employed a certain style of hypocritical legalistic and Chris-
tian rhetoric to justify what they wished to do anyway. McKin-
ley helped establish the American variation on the theme, which
is marked by an eternal innocence (accidents! collateral damage!
greatness thrust upon us! totally unforeseen attacks by wily
foreigners!) and a self-righteousness surpassing that of the
British.
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THEODORE ROOSEVELT
AND THE MODERN PRESIDENCY

Tromas E. WooDs, JR.

lization and Decay. Like most late-nineteenth-century com-

mentators, he believed that his country was nearing a water-
shed in its history. But unless America rallied around a strong
leader, the center of world power, which he thought might be
about to shift from England to the United States, would shift
instead to Russia. In many ways, Theodore Roosevelt—who read
Adams’s book with interest—would prove to be this leader, invig-
orating the executive branch in both the domestic and the foreign
arenas. In so doing, he became the first modern president.

Roosevelt was well suited for this role. Philosophically he
was the consummate Progressive, determined to bring efficiency
and coordinated intelligence to bear against the trusts, against
despoilers of the natural environment, against international dis-
order. He was, as one historian put it, “the first great presi-
dent-reformer of the modern industrial era.”? He therefore had
little patience with federalism and indeed with most of the con-
stitutional impediments that stood between him and the con-
struction of a new American state. Politically he was a commit-
ted nationalist. He thus could barely bring himself to speak of
Thomas Jefferson, whom he loathed; and as late as the 1880s he
was still condemning Jefferson Davis as a traitor. The Confeder-
ate cause, since it denied that a large consolidated nation was its
own justification, enraged him. Roosevelt brought to the presi-
dential office a thorough and consistent philosophy of the pres-
idency. What a previous president may have done hesitatingly
or without fanfare, Theodore Roosevelt made a matter of prin-
ciple. He deserves credit for innovation even, paradoxically

In 1896, Brooks Adams wrote a book called The Law of Civi-

Iwilliam Henry Harbaugh, Power and Responsibility: The Life and Times of
Theodore Roosevelt (New York: Farrar, Straus and Cudahy, 1961), p. 522.
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enough, in cases in which he was exercising an executive prerog-
ative that one of his recent predecessors had in fact pioneered.

Presidential scholar Edward Corwin has spoken of the “per-
sonalization of the presidency,” by which he means that the
accident of personality has played a considerable role in shaping
the office. And indeed it is hard to think of a man with a
stronger personality than that of Theodore Roosevelt who ever
served as president. One presidential scholar observed that Roo-
sevelt gave the office “the absorbing drama of a Western
movie.”2 And no wonder. Mark Twain, who met with the pres-
ident twice, declared him “clearly insane.” In a way, Roosevelt
set the tone for his public life to come at age twenty, when, after
an argument with his girlfriend, he went home and shot and
killed his neighbor’s dog.3 He told a friend in 1884 that when he
donned his special cowboy suit, which featured revolver and
rifle, “I feel able to face anything.”4 When he killed his first buf-
falo, he “abandoned himself to complete hysteria,” as historian
Edmund Morris put it, “whooping and shrieking while his guide
watched in stolid amazement.” His reaction was similar in 1898
when he killed his first Spaniard.5

He loathed inactivity. At one point during the 1880s, he
wrote to a friend that he had been working so hard lately that
for the next month he was going to do nothing but relax—and
write a life of Oliver Cromwell. Henry Adams said that

all Roosevelt’s friends know that his restless and combative
energy was more than abnormal. Roosevelt, more than any
other man living within the range of notoriety, showed the
singular primitive quality that belongs to ultimate matter—
the quality that medieval theology assigned to God—he was
pure act.¢

2Clinton Rossiter, The American Presidency (New York: New American
Library, 1960), p. 97.

3Walter LaFeber, “The Making of a Bully Boy,” Inquiry, June 11 and 25,
1979, p. 15.

4*Emmet John Hughes, The Living Presidency: The Resources and Dilemmas of
the American Presidential Office (New York: Coward, McCann, and Geoghe-
gan), p. 91.

5Edmund Morris, The Rise of Theodore Roosevelt (New York: Coward,
McCann, and Geoghegan, 1979).

6Henry Adams, The Education of Henry Adams (New York: Random House
Modern Library, 1931), p. 417.
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One of his sons is said to have remarked, “Father always wanted
to be the bride at every wedding and the corpse at every
funeral.”’?

Bringing such a personality to the presidency, Roosevelt
increased very significantly the visibility of the office and the
popular fascination with the person of the president. One presi-
dential historian explained it this way:

As no president in memory and probably none up to that time,
Theodore Roosevelt became a “personality”—a politician
whose every action seemed newsworthy and exciting. His
family, his friends, his guests, his large teeth, his thick glasses,
his big game hunting, and his horseback riding—all were
sources of media attention and delight. In a way that Wash-
ington and Lincoln had not done, and even Jackson avoided,
Theodore Roosevelt became a very visible tribune of the people,
a popular advocate whose personality seemed immediate,
direct, and committed to their personal service.8

The modern tendency to micromanage even those affairs
that clearly belong to the care of civil society, and to refer even
the most trivial issues to the discretion of the executive under
the implicit presumption that individuals and intermediate bod-
ies are unable to manage their affairs, also finds substantial
precedent in the Roosevelt administration. The classic example
occurred in 1905 when Theodore Roosevelt assembled athletic
personnel from Harvard, Princeton, and Yale at the White House
to reform the rules of college football to make the game safer.
The 1903 season had witnessed several dozen deaths from exces-
sively rough play. Roosevelt’s small convocation was a minor
incident, to be sure, but it was the first step in a long series by
which the presidency would assume an aggressive and visible
presence in the life of the nation, and by which the American
people would grow accustomed to entrusting to the person of
the executive even the most trivial aspects of everyday affairs.

This was the kind of energy and vigor that Theodore Roo-
sevelt brought to his office and that he used to promote his

7John Milton Cooper, Jr., The Warrior and the Priest: Woodrow Wilson and
Theodore Roosevelt (Cambridge, Mass.: Harvard University Press, 1983), p. 69.

8Michael P. Riccards, The Ferocious Engine of Democracy: A History of the Amer-
ican Presidency, vol. 2, Theodore Roosevelt through George Bush (Lanham, Md.:
Madison Books, 1995), pp. 5-6.
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distinct philosophy of the presidency. “There inheres in the pres-
idency more power than in any other office in any great repub-
lic or constitutional monarchy of modern times,” Roosevelt once
remarked. But far from deploring this state of affairs, he went on
to say, “I believe in a strong executive; I believe in power.”? “I don’t
think that any harm comes from the concentration of power in
one man’s hands,” and, arguing elsewhere, he said, “provided the
holder does not keep it for more than a certain, definite time, and
then returns it to the people from whom he sprang.”10

He agreed with Andrew Jackson, who had argued that the
president, by virtue of his election by the nation as a whole, pos-
sessed a unique claim to be the representative of all American
people. Each member of the executive branch, but especially the
president, “was a steward of the people bound actively and affir-
matively to do all he could for the people,” he maintained. He
could, therefore, “do anything that the needs of the nation
demanded” unless expressly prohibited in the Constitution.
“Under this interpretation of executive power, I did and caused to
be done many things not previously done. . . . I did not usurp
power, but I did greatly broaden the use of executive power.”11

The cry of “executive usurpation” had hounded Andrew
Jackson during the 1830s when he attempted to put a similar
theory of the presidency into practice. “What effrontery!” John C.
Calhoun had exclaimed in response to the suggestion that the
president was “the immediate representative of the American
people.” “[Tlhe American people are not represented in a single
department of the Government,” Calhoun insisted; “the people of
these States [are] united in a constitutional compact . . . forming
distinct and sovereign communities,” and therefore, “no such
community or people, as the American people, taken in the
aggregate [exists].”12 Calhoun was characteristically perceptive
when he pondered why Jackson would put forth such a theory.

9Forrest McDonald, A Constitutional History of the United States (Malabar,
Fla.: Robert E. Krieger, 1982), p. 166.

10John Morton Blum, The Republican Roosevelt (New York: Athaneum,
[1954] 1962), p. 122.

Hibid., pp. 107-08.

12Calhoun’s remarks are taken from Register of Debates in Congress, 23rd
Cong., 1st sess., May 6, 1834 (Washington, D.C.: Gales and Seaton, 1834),
pp. 1645-46.
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But why all this solicitude on the part of the president to place
himself near to the people, and to push us off to the greatest
distance? Why this solicitude to make himself their sole repre-
sentative, their only guardian and protector, their only friend
and supporter? The object cannot be mistaken. It is prepara-
tory to farther hostilities—to an appeal to the people; and is
intended to to [sic] prepare the way in order to transmit to
them his declaration of war against the Senate, with a view to
enlist them as his allies in the war which he contemplates
waging against this branch of the Government.13

Calhoun’s remark applies equally well to Theodore Roo-
sevelt. Roosevelt, as we shall see, convinced he was doing the
will of the people and what was best for the country, did not
hesitate to disregard the Senate or the Congress as a whole. He
honestly believed himself to be doing the people’s will, and his
solemn responsibility to see that will vindicated overrode con-
cerns regarding the separation of powers. He remarked privately
that in the United States,

as in any nation which amounts to anything, those in the end
must govern who are willing actually to do the work of gov-
erning; and insofar as the Senate becomes a merely obstruc-
tionist body it will run the risk of seeing its power pass into
other hands.14

Roosevelt’s innovations in the area of domestic policy were
more subtle than those he introduced in foreign affairs. Previous
presidents, following both American tradition and the spirit of
the Constitution, had not entered office with an extensive legisla-
tive program whose passage they vigorously prosecuted. They
deferred instead to Congress, the branch which, it was generally
understood, was to retain the initiative in such matters. But
Roosevelt found a certain virility in bold leadership, and in situ-
ations in which decisive action seemed called for, he considered
deference to Congress or to other legal restraints on executive

131bid., p. 1646; see also Gary L. Gregg 11, The Presidential Republic: Execu-
tive Representation and Deliberative Democracy (Lanham, Md.: Rowman and
Littlefield, 1997), pp. 80-89.

14Theodore Roosevelt to John St. Loe Strachey, February 12, 1906, in Elt-
ing E. Morison, ed., The Letters of Theodore Roosevelt, vol. 5, The Big Stick,
1905-1907 (Cambridge, Mass.: Harvard University Press, 1952), p. 151.
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power as a sign of pusillanimity and decadence. He wrote in his
Autobiography:

In theory the Executive has nothing to do with legislation. In
practice as things now are, the Executive is or ought to be
peculiarly representative of the people as a whole. As often as
not the action of the Executive offers the only means by which
the people can get the legislation they demand and ought to
have. Therefore a good executive under the present conditions
of American political life must take a very active interest in
getting the right kind of legislation, in addition to performing
his executive duties with an eye single to the public welfare.15

Although the political parties of Roosevelt’s day, as in our
own, shared a great deal in common, political discourse in the
United States was still fluid enough that matters of real import
were still discussed within the halls of Congress. Thus Senator
Isidor Rayner, aghast at Roosevelt’s approach, remarked in
1906:

Here we were day after day struggling with questions of con-
stitutional law, as if we really had anything to do with their
settlement, laboring under the vain delusion that we had the
right to legislate; that we were an independent branch of the
Government; that we were one department, and the Executive
another, each with its separate and well-defined distinctions,
imagining these things, and following a vision and a mirage,
while the president was at work dominating the legislative
will, interposing his offices into the law-making power,
assuming legislative rights to a greater extent than if he were
sitting here as a member of this body; dismembering the Con-
stitution, and exercising precisely and identically the same
power and control as if the Constitution had declared that the
Congress shall pass no law without the consent of the presi-
dent; adopting a system that practically blends and unites leg-
islative and executive functions, a system that prevailed in
many of the ancient governments that have forever gone to
ruin, and which today still obtains in other governments, the
rebellious protests of whose subjects are echoing over the
earth, and whose tottering fabrics I hope are on the rapid road
to dissolution.16

15Theodore Roosevelt, The Autobiography of Theodore Roosevelt, Wayne
Andrews, ed. (New York: Octagon, 1975), p. 282.

16Congressional Record, April 5 and June 19, 1906.
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The annual presidential message read to Congress in Decem-
ber 1905—the “State of the Union,” having fallen into disuse
since Jefferson’s tenure, would be revived by Woodrow Wil-
son—contained a lengthy plea from Roosevelt for a series of reg-
ulatory legislation. The significance of Roosevelt’s program was
not lost on his political opponents. The New York World, a Demo-
cratic newspaper, called it “the most amazing program of cen-
tralization that any president of the United States has ever rec-
ommended.”!7 One disgruntled commentator remarked after the
legislation was passed that Roosevelt’s policies betrayed “a
marked tendency toward the centralization of power in the
United States and a corresponding decrease in the old-time sov-
ereignty of the states, or of the individual.”18

Roosevelt’s top legislative achievements, such as the Meat
Inspection Act, the Pure Food and Drug Act, and the Hepburn
Act, reflect the president’s confidence in expert commissions and,
more broadly, his stewardship theory of the executive branch.
As one scholar put it, these acts, taken together, “might well be
considered as marking the birth of the modern regulatory
state.”19 Not everyone was especially sanguine at this prospect.
One conservative Republican observed that the president was
“consciously, or unconsciously . . . trying to concentrate all
power in Washington, to practically wipe out state lines, and to
govern the people by commissions and bureaus.”20

It is fashionable in historical circles to describe Roosevelt as a
conservative because he advocated domestic reform in large part
simply to keep at bay more radical initiatives.2? So, for example,
he called for legislation to regulate the railroads in order to
counter calls for outright nationalization. Historians of the
New Left have gone even further, arguing that since big busi-
ness itself frequently played a role in agitating for and even
shaping the emerging regulatory apparatus, the ostensible effort

17Quoted in Lewis L. Gould, The Presidency of Theodore Roosevelt (Lawrence:
University Press of Kansas, 1991), p. 158.

18Quoted in ibid., p. 169.

19william C. Widenor, “Theodore Roosevelt,” in Frank N. Magill, ed., The
American Presidents: The Office and the Men, vol. 2, Lincoln to Hoover, rev. ed.
(Danbury, Conn.: Grolier Educational Corporation, 1989), p. 185.

20Gould, Presidency of Theodore Roosevelt, p. 198.

21See, for example, Richard Hofstadter, The American Political Tradition and
the Men Who Made It (New York: Vintage Books, [1948] 1974), pp. 298-99.
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by Roosevelt and his successors to rein in business interests was
a sham. New Left scholars have indeed added a necessary cor-
rective to the previously existing literature, and their claims cer-
tainly hold water in such obvious cases as the Federal Reserve
System. The Fed, which, while perhaps still not as centralized as
some bankers may have wanted, clearly served bankers’ inter-
ests by socializing risk and by helping to coordinate the infla-
tionary policies of member banks, thereby reducing the risk of
runs.??

But it is too hasty to conclude from this that all regulation,
even when corporate interests themselves may have played a
role in its passage, ultimately works to the benefit of big busi-
ness. That a government-business alliance characterized the
emerging American regime at the turn of the century is beyond
dispute; but New Left historians fail to acknowledge that the
state always maintained the upper hand in this partnership. The
New Left critique stems partially from the fact that its partisans
would have been satisfied with nothing short of nationalizing or
dismantling large interests. From such a perspective, Roosevelt
can indeed seem the reactionary. ‘

The battle over railroad regulation and the Interstate Com-
merce Commission provides a good example of the shortcom-
ings of this thesis. Roosevelt supported further railroad regula-
tion in addition to that already on the books, and had ultimately
signed the Hepburn Act of 1906—which, while not as radical as
what he had sought, he considered satisfactory. The act
increased the number of members of the Interstate Commerce
Commission and gave it the authority to set “just and reason-
able” rail rates. Whatever rates the commission decided upon
were to take effect immediately. Although the railroads had a
right to appeal to the courts, the burden of proof rested on them
and not on the commission.

The results were devastating. In a book that earned the
Columbia University Prize in American Economic History in
1971, Albro Martin described the situation in detail. His thesis,
stated simply, is that Roosevelt’s Hepburn Act, combined with
subsequent regulatory enactments—in particular William
Howard Taft’s Mann-Elkins Act of 1910—deprived the railroads

225ee Murray N. Rothbard, The Case Against the Fed (Auburn, Ala.: Ludwig
von Mises Institute, 1994).
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of the rate increases they needed, an especially debilitating hand-
icap in an inflationary atmosphere. The railroads needed invest-
ment capital following the reorganizations of the 1890s if they
were to preserve their capital stock, rebuild, and modernize. In
other words, they needed to be left alone. Instead they got poli-
cies that both increased labor costs and refused the rate increases
they needed. The result was that by 1911, profits had vanished,
and the collapse of the system of private management of the
railroads followed soon afterward.23

One historian who concedes that railroad regulation ulti-
mately proved destructive attempts to exonerate Roosevelt by
claiming that the president had wanted a commission that
would be fair rather than punitive; but Roosevelt can hardly be
held blameless for having adopted, uncritically, the standard
Progressive faith in the disinterested rationality and overall
benevolence of expert commissions.2¢ Indeed, Roosevelt never
bothered to explain how the granting of rate-setting power to a
board of supposed experts who were completely divorced from
the actual operation and ownership of the railroads and for
whom rational economic calculation was therefore impossible,
could have yielded anything but arbitrary decrees.

This arbitrariness, this apparent belief that seeing vindica-
tion of his iron will was an adequate substitute for a sober
assessment of a situation, was a central feature of Roosevelt’s
personality, and it appears time and again in his dealings with
big business. Unlike some Progressives, whom he dubbed “the
lunatic fringe,” Roosevelt did not consider business concentra-
tion a trend to be avoided or reversed. He saw it as an inevitable
and even beneficial development of industrial society, albeit one
that had to be regulated in the public interest. It is also true that
Roosevelt’s reputation as a trustbuster has been exaggerated;
historians rightly point out that the Taft administration initiated
twice as many antitrust suits in its one term than Roosevelt did
in his two. But at issue here is not so much whether Roosevelt
was especially severe in this or that area or whether he was an
outright radical. The question is whether he dealt justly with the
private sector, what kind of precedents he set for the future, and

23Albro Martin, Enterprise Denied: Origins of the Decline of American Rail-
roads, 1897-1917 (New York: Columbia University Press, 1971).

24Gould, Presidency of Theodore Roosevelt, p. 165.
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how he helped to strengthen the executive beyond what the
framers had envisioned.

In early 1902, Roosevelt ordered Attorney General Philander
Knox to file an antitrust suit against the Northern Securities
Company, a holding company that had taken over two rail-
roads—the Northern Pacific and the Great Northern—that
stretched from Seattle to St. Paul.25 This is the case that almost
single-handedly earned Theodore Roosevelt his trust-busting
reputation; but again, in a desperate effort to portray Roosevelt
as judicious and moderate, most historians have belittled its sig-
nificance. Roosevelt himself pinpointed its importance:

From the standpoint of giving complete control to the National
Government over big corporations engaged in interstate busi-
ness, it would be impossible to overestimate the importance of
the Northern Securities decision and of the decisions afterward
rendered in line with it in connection with the other trusts
whose dissolution was ordered. The success of the Northern
Securities case definitely established the power of the govern-
ment to deal with all great corporations.2é

The decision at last overthrew what he called the “vicious doc-
trine” of the E.C. Knight case of 1895, which had severely lim-
ited the scope of the Sherman Act. In that case, the Supreme Court
had ruled that, although the American Sugar Refining Company
held about 95 percent of the American sugar market after buying
the E.C. Knight Company, they had committed no actionable
offense since they had done nothing, strictly speaking, to restrain
trade. “This decision,” Roosevelt said with some satisfaction, “I
caused to be annulled by the court that had rendered it.”2? The
argument that Northern Securities was neither restraining trade
nor preventing other lines from providing transportation along
the same route—an argument its architects had been led to believe,
on the basis of the precedent in Knight, the federal government
would consider unimpeachable—suddenly no longer held water.

250n the Northern Securities case, see Dominick T. Armentano, Antitrust
and Monopoly: Anatomy of a Policy Failure (New York: John Wiley and Sons,
1982), pp. 53-55; Henry E Pringle, Theodore Roosevelt: A Biography (New
York: Harcourt, Brace, 1931), pp. 252ff.

26Roosevelt, Autobiography, pp. 228-29.
27Pringle, Theodore Roosevelt, p. 253.
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Before advising Philander Knox to initiate the case, Roosevelt
neglected to ask himself some fairly obvious questions. For one
thing, did the new holding company in fact substitute a monop-
olistic arrangement for a previously existing state of competi-
tion? In fact, it did not. The Great Northern and the Northern
Pacific may have appeared to be two alternative lines between 5t.
Paul and Seattle, but in fact, as Balthasar Henry Meyer points
out, price wars between the two lines were a thing of the past,
and for twenty years the railroads had lived in “comparative
peace.” “It was assumed that competition had been stifled with-
out first asking the question whether competition had actually
existed; and whether, if competition could be perpetuated, the
public would profit by it.”28 According to Dominick Armentano,

Both railways had maintained joint rates, and the consequent
backloading and even flow of freight realized from such
arrangements had increased the efficiency and economy of
each line, and allowed a generally low level of rates that would
have bankrupted other roads.

The idea for the holding company originated partly from a
desire to put the arrangement on a more stable footing and
partly from concerns surrounding the designs of E.H. Harri-
man, who in early 1901 had tried to get a controlling interest in
the Northern Pacific. In a mere four days, its common stock rose
from $144 to over $1,000 per share. The holding company
would put both rails beyond the reach of Harriman, and, thus,
prevent him from undermining the economic advantages that
obtained from the close relationship that existed between the
two lines. Naturally, these advantages paid dividends to the con-
sumer: Rail rates declined on the Hill-Morgan lines between
November 1901, when the Northern Securities Company was
incorporated, and 1903. There had been a chance, following
Knight, that the arbitrariness of the antitrust laws might to
some degree be mitigated; Roosevelt helped ensure that they
would continue to be leveled against corporations that simplis-
tic, static models deemed monopolistic but which nearly always
brought benefits to the consumer.

In domestic affairs, then, Roosevelt greatly accelerated the
process by which the executive became the de facto originator of

28Armentano, Antitrust and Monopoly, p. 54.
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legislation, and in other ways, such as his increasing use of
executive commissions, set in motion a trend toward presiden-
tial supremacy. As Forrest McDonald explains in his own study
of the presidency, “Roosevelt’s showmanship in pretending to be
the fountain of reform legislation transformed the expectations
Americans had for their presidents and thus opened the door for
the emergence of the legislative presidency.”2? That his legislative
record was not more impressive was not from lack of trying.
But he paved the way for his successors, who would build upon
Roosevelt’s foundation.

Theodore Roosevelt made even more significant contribu-
tions to the modern presidency in the area of foreign affairs. In
domestic affairs, Roosevelt explained, Congress could generally
be trusted to come around to the correct position. But in the
conduct of foreign policy, senators, who were, as he put it,
“wholly indifferent to national honor or national welfare” and
“primarily concerned in getting a little cheap reputation among
ignorant people,” could interfere with the conduct of an honor-
able course abroad.3¢ “More and more,” Roosevelt declared to
Congress in 1902, “the increasing interdependence and complex-
ity of international political and economic relations render it
incumbent on all civilized and orderly powers to insist on the
proper policing of the world.”31 The contention that Congress
was the more popular branch of government and, therefore, even
prescinding from the constitutional question, deserved special
deference in matters of peace and war, would not have dissuaded
him. He had privately called public opinion “the voice of the
devil, or what is still worse, the voice of a fool,” and in a calmer
moment, speaking in particular of foreign affairs, he observed
that “[oJur prime necessity is that public opinion should be
properly educated.”32 Hence, while he favored executive

29Forrest McDonald, The American Presidency: An Intellectual History
(Lawrence: University Press of Kansas, 1994), p. 358.

30W. Stull Holt, Treaties Defeated by the Senate: A Study of the Struggle Between
President and Senate over the Conduct of Foreign Relations (Baltimore, Md.: The
Johns Hopkins Press, 1933; Gloucester, Mass.: Peter Smith, 1964), p. 221.

31Blum, The Republican Roosevelt, p. 127.

32LaFeber, “The Making of a Bully Boy,” pp. 15-16; Theodore Roosevelt to
William Bayard Hale, December 3, 1908, in Morison, ed., Letters of Theodore
Roosevelt, vol. 6, The Big Stick, 1907-1909 (Cambridge, Mass.: Harvard Uni-
versity Press, 1952), p. 1408.
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supremacy In all areas of governance, the need for it in foreign
policy was correspondingly greater.

Roosevelt’s fascination with war is corroborated both by his
own testimony and by that of those who knew him. A college
friend wrote in 1885, “He would like above all things to go to
war with some one. . . . He wants to be killing something all the
time.”33 Roosevelt told another friend a few years later:

Frankly I don’t know that I should be sorry to see a bit of a
spar with Germany. The burning of New York and a few other
sea coast cities would be a good object lesson in the need of an
adequate system of coast defenses, and I think it would have a
good effect on our large German population to force them to an
ostentatiously patriotic display of anger against Germany.34

Over and over again Roosevelt insisted that the country “needed”
a war. “He gushes over war,” wrote the philosopher William
James,

as the ideal condition of human society, for the manly strenu-
ousness which it involves, and treats peace as a condition of
blubberlike and swollen ignobility, fit only for huckstering
weaklings, dwelling in gray twilight and heedless of the higher
life. . . . One foe is as good as another, for aught he tells us.33

One of the top scholars of Theodore Roosevelt’s foreign policy
has explained that the Rough Rider “sought a big navy because
it would prevent war, but also because it was such fun to have
a big navy.”3¢

So attached was Roosevelt to the issues of national readi-
ness and the martial virtues that after leaving office, Roosevelt
suggested adapting some of the wartime model to the needs of
peacetime. He became an advocate of “universal obligatory mil-
itary training” and, in a comment that unwittingly reveals the
rarely acknowledged link between universal suffrage and uni-
versal conscription, Roosevelt declared: “Let us demand service

330n all this, see Howard K. Beale, Theodore Roosevelt and the Rise of
America to World Power (Baltimore, Md.: The Johns Hopkins Press, 1956),
pp. 36-38.

341bid.
351bid.
361bid., p. 36.
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from women as we do from men, and in return give the suf-
frage to all men and women who in peace and war perform the
service.” When it came to men’s training, Roosevelt pointed to
the U.S. Army camps as the standard to be imitated.

I believe that for every young man . . . to have six months in
such a camp . . . [with] some field service, would be of incalcu-
lable benefit to him, and . . . to the nation. . . . [Mlaking these
camps permanent would be the greatest boon this nation could
receive.37

This attachment to war, combined with the various mani-
festations of imperialism during his presidency, earned Theodore
Roosevelt the scorn of New Left historians, after having enjoyed
a period of tremendous popularity during the 1950s. The pen-
dulum has since swung back in Roosevelt’s favor. Nearly every
historian of Roosevelt since the late 1970s, with the smug self-
satisfaction that comes from seeming to overturn the conven-
tional wisdom, has argued that notwithstanding his reputation
and his personal bellicosity, Theodore Roosevelt was actually
much more restrained in foreign policy matters while in office
than might have been expected. The only way to make this
interpretation of Roosevelt’s conduct in foreign affairs persua-
sive is to downplay or to eliminate altogether any mention of
the discomfiting fact that both as vice president and as presi-
dent, Theodore Roosevelt presided over a vicious and brutal war
of suppression in the Philippines. It is simply not possible to pre-
tend to assess Roosevelt’s tenure as president without examining
this ugly episode in American history. This is in fact what most
of these historians, to their everlasting shame, have done.

The United States obtained the Philippines during the Span-
ish-American War in 1898, when Commodore George Dewey,
under instructions from Theodore Roosevelt himself (then assistant
secretary of the Navy), attacked the islands a few days after the
opening of hostilities in Cuba. Shortly after the war’s conclusion,
when it became apparent that the United States had no intention
of granting independence to the islands, guerrilla warfare broke

37Matthew J. Glover, “What Might Have Been: Theodore Roosevelt’s Plat-
form for 1920,” in Theodore Roosevelt: Many-Sided American, Natalie A. Tay-
lor, Douglas Brinkley, and John Allen Gable, eds. (Interlaken, N.Y.: Heart of
the Lakes, 1992), pp. 488-89.
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out, spearheaded by Emilio Aguinaldo, the head of the rebels.
The size of the American effort to suppress the Filipino nation-
alists has rarely been fully appreciated: Some 126,000 American
troops saw action in suppression campaigns, and an incredible
200,000 Filipinos lost their lives.38

While the fighting was going on, the Philadelphia Ledger
featured a front-page story by a correspondent covering Gen-
eral J. Franklin Bell’s campaign that read:

The present war is no bloodless, fake, opera bouffé engage-
ment. Our men have been relentless; have killed to exterminate
men, women, children, prisoners and captives, active insur-
gents and suspected people, from lads of ten and up, an idea
prevailing that the Filipino, as such, was little better than a
dog, a noisome reptile in some instances, whose best disposi-
tion was the rubbish heap. Our soldiers have pumped salt
water into men to “make them talk,” have taken prisoner peo-
ple who held up their hands and peacefully surrendered, and
an hour later, without an atom of evidence to show that they
were even insurrectos, stood them on a bridge and shot them
down one by one, to drop into the water below and float down
as an example to those who found their bullet-riddled corpses.

This correspondent might seem to be a critic of American
policy. In fact, he joined Roosevelt’s generals in pointing to the
primitive and uncivilized Filipinos as an excuse for disregarding
the norms of civilized warfare. “It is not civilized warfare,” he

38Precise casualty figures are difficult to establish, in large part because
deaths resulting from a cholera epidemic at the end of the war have often
been conflated with those of the war itself. It is also unclear to what extent
war conditions and American policy led to or exacerbated the spread of
cholera. See Glenn A. May, “150,000 Missing Filipinos: A Demographic
Crisis in Batangas, 1887-1903,” Annales de Demographie Historique [France}
1985: 215-43; Mary C. Gillett, “U.S. Army Medical Officers and Public
Health in the Philippines in the Wake of the Spanish-American War,
1898-1905,” Bulletin of the History of Medicine 64 (1990): 567-87; Ken De
Bevoise, Agents of Apocalypse: Epidemic Disease in the Colonial Philippines
(Princeton, N.J.: Princeton University Press, 1995); Matthew Smallman-
Raynor and Andrew D. Cliff, “The Philippine Insurrection and the 1902-04
Cholera Epidemic: Part I—Epidemiological Diffusion Processes in War,” Jour-
nal of Historical Geography 24 (January 1998): 69-89; Warwick Anderson,
“Immunities of Empire: Race, Disease, and the New Tropical Medicine,
1900-1920,” Bulletin of the History of Medicine 70 (1996): 94-118. The fig-
ure of 200,000 deaths appears in McDonald, The American Presidency, p. 394.
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admitted, “but we are not dealing with a civilized people. The
only thing they know and fear is force, violence, and brutality,
and we give it to them.”39 Roosevelt’s own views on race, which
would take an entire chapter to describe in detail, only encour-
aged this kind of barbarism; and more than once he insisted that
he had no intention of dealing with peoples he called backward
with the same treatment he afforded civilized countries. He told
Rudyard Kipling how irritated he became with those who dared
suggest that a country like Colombia “is entitled to just the
treatment that I would give, say, to Denmark or Switzerland.”
The very suggestion was a “mere absurdity,” he told another
correspondent .40

Only after American conduct in the Philippines was given
embarrassing publicity at home in 1902 did Roosevelt take any
action at all, ordering the court-martial of General Smith and
Major Glenn, and, even then, he seemed clearly displeased that
the subject had been broached at all. At the same time, he
denounced lynchings in the South-—acts which he claimed were
“worse to the victim, and far more brutalizing to those guilty of
it,” than any atrocities that may have been committed in the
Philippines.#! Charles Francis Adams, who suspected that the
brutality of the American side of the fighting enjoyed at least the
president’s benign acquiescence, had predicted earlier that year
that Roosevelt would “be very severe in words—on outrages;
but no one will be punished.” He was right: Glenn ended up
being fined $50, and Smith was “admonished.” Theodore Roo-
sevelt’s utter lack of interest was made especially manifest
when, immediately following his court-martial of General
Smith, he wrote General J. Franklin Bell to congratulate him on
his conduct of the war in Batangas. Bell was a man whose meth-
ods Henry Cabot Lodge himself had described as “cruel,” and it
was well-known that Bell had ordered 100,000 Filipinos into

395tuart Creighton Miller, “Benevolent Assimilation” in The American Con-
quest of the Philippines, 1899-1903 (New Haven, Conn.: Yale University
Press, 1982), p. 211.

40Howard C. Hill, Roosevelt and the Caribbean (New York: Russell and Rus-
sell, 1965), p. 208.

41Gould, Presidency of Theodore Roosevelt, pp. 56-57.
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concentration camps.42 In 1906 Roosevelt went even further and
appointed General Bell as his chief of staff.43

Roosevelt’s approach in the Philippines was only the most
spectacular indication that the content of his foreign policy left
much to be desired, and it inaugurated a century of humanitar-
ian violence that would be couched in the saccharine language of
idealism and justice. Even more important from the point of
view of Theodore Roosevelt's contributions to the presidency as
an institution, however, is the more procedural question of how
he actually carried out his policy. It is here that he demonstrated
his most brazen contempt for the legislative branch.

An excellent example concerns Roosevelt’s decision to take
over the customs houses in the Dominican Republic. In what has
become known as the Roosevelt Corollary to the Monroe Doc-
trine, Theodore Roosevelt had declared in 1904 that although the
United States had no territorial ambitions in its own hemi-
sphere, cases of “chronic wrongdoing” on the part of a Latin
American country that might invite occupation by a European
power could force America’s hand. To forestall European occu-
pation, the United States would intervene to restore order and to
see that all just claims were satisfied. When it looked in early
1905 as though one or more European countries might inter-
vene in the Dominican Republic to recover outstanding debt,
Roosevelt put the corollary into effect for the first time by
declaring that the United States would administer the Domini-
can Republic’s customs collections to forestall any such foreign
intervention.

From the beginning, Theodore Roosevelt seemed to have
hoped to be able to avoid consulting the Senate at all. The agree-
ment reached with the Dominican Republic was set to take effect
February 1, 1905, a mere eleven days after it was signed—obvi-
ously too short an interval to allow for Senate discussion or
approval. The administration had a change of heart after it
found itself the subject of severe denunciations in the Senate,
even among supporters of the president. Senator Augustus
Bacon, not unreasonably, objected:

42Daniel B. Schirmer, Republic or Empire: American Resistance to the Philippine
War (Cambridge, Mass.: Schenkman, 1972), pp. 238-39.

43Miller, “Benevolent Assimilation,” p. 260.
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I do not think there can be any more important question than
that which involves the consideration of the powers of the
president to make a treaty which shall virtually take over the
affairs of another government and seek to administer them by
this Government, without submitting that question to the
consideration and judgment of the Senate.44

For his part, Senator Henry Teller added:

I deny the right of the executive department of the Govern-
ment to make any contract, any treaty, any protocol, or any-
thing of that character which will bind the United States. . . .
The president has no more right and no more authority to
bind the people of the United States by such an agreement than
I have as a member of this body.4>

After the treaty was finally submitted to the Senate, a spe-
cial session closed without taking a vote on it. An exasperated
Roosevelt simply defied the Senate, drawing up what today we
would call an executive agreement—by which, he later noted in
his autobiography, “I went ahead and administered the proposed
treaty anyhow, considering it as a simple agreement on the part
of the Executive which could be converted into a treaty when-
ever the Senate acted.” The Senate finally did approve a modified
version of the treaty two years later, but Roosevelt later wrote,
“I would have continued it until the end of my term, if neces-
sary, without any action by Congress.”46

Forrest McDonald observes that before Theodore Roosevelt’s
accession to power, the last time a matter of real significance had
been carried out by means of an executive agreement was the
Rush-Bagot Agreement of 1817 between Britain and the United
States that limited naval armaments on the Great Lakes. But
even here, President Monroe eventually sought the opinion of
the Senate as to whether it required ratification; and while that
body gave no answer, it did approve the agreement by a two-
thirds vote. It fell to Theodore Roosevelt to convert the executive
agreement into a major instrument of American foreign policy,
and he did so without hesitation or apology. These included

44Holt, Treaties Defeated by the Senate, p. 216.
450n all this, see ibid.; quotation on pp. 215-16.
46McDonald, The American Presidency, p. 390.
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“agreements to approve Japan’s military protectorate in Korea,
to restrict Japanese immigration into the United States, to
uphold the Open Door policy in China, and to recognize Japan’s
‘special interests’ in China.”4?

One of the classic combinations of Roosevelt’s belligerence
and his contempt for Congress was the Rough Rider’s decision
to send the entire battle fleet on a worldwide tour, the aim of
which was to impress all nations, but in particular to intimidate
Japan. As presidential scholars have noted, the manner in which
Roosevelt carried out this exhibition was perhaps as significant
as the act itself. Congress objected immediately, threatening to
withhold funds for the tour. Roosevelt saw their bluff and
warned Congress that since he had the money to send the ships
to the Pacific, their refusal to fund the return trip—and therefore
to strip the East of its defenses—was a political decision he
would leave to them.48

Indeed, Congress (and even Roosevelt’s own cabinet) looked
on impotently as much of Theodore Roosevelt’s foreign policy
was conducted. “I took Panama without consulting the Cabi-
net,” Roosevelt later recalled. “A council of war never fights, and
in a crisis the duty of a leader is to lead.” Upon sending his Sec-
retary of War, William Howard Taft, to restore some kind of
order in Cuba, he told the future president, “I should not dream
of asking the permission of Congress. . . . It is for the enormous
interest of this government to strengthen and give independence
to the Executive in dealing with foreign powers.”4® When the
Senate insisted on modifying the language of a series of arbitra-
tion treaties between the United States and nine European coun-
tries and Mexico so that the right of the president to reach a
“special agreement” with a country with whom the United
States was entering arbitration would instead become the right
to enter a “special treaty”—thereby requiring the president to
secure the Senate’s consent—Roosevelt rejected the treaties alto-
gether on such a basis.5® Senate Foreign Relations Committee
Chairman Shelby M. Cullom, meanwhile, later explained that

47Ibid., pp. 389-90.

48Riccards, Theodore Roosevelt Through George Bush, p. 19.
49Hughes, The Living Presidency, pp. 92-93.

50Gould, Presidency of Theodore Roosevelt, p. 149.
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the Senate had had no choice but to “assert and uphold its rights
as part of the treaty-making power.”51

Many of Roosevelt’s contemporaries favored a strong execu-
tive and an expansionist foreign policy because they had become
convinced that American business needed to seize foreign markets
for their unsold surpluses. Roosevelt seems to have shared this
view, but his primary concern in expansion was a geopolitical
one: to elevate the United States to the great-power status to
which it had an increasing claim. In fact, as Emily Rosenberg has
pointed out, Roosevelt only became interested in the economic
issues involved in foreign affairs when he perceived matters of
national honor at stake, when a foreign power was not show-
ing the United States the respect he thought it deserved. Thus in
1905, Roosevelt was prepared for a direct confrontation with
China when that country cancelled a railroad concession it had
granted to J.P Morgan. It was not without reason that the Chi-
nese ordered the cancellation: In five years Morgan had com-
pleted a mere twenty-eight miles of what was ultimately sup-
posed to be an 840-mile track, and they also claimed certain
violations of contract on his part. Morgan himself, perhaps rec-
ognizing the flimsiness of his case, accepted the settlement,
which included a handsome compensation package for profits
foregone. Roosevelt, on the other hand, was furious. He later
remarked privately that if Morgan had decided to fight, “I would
have put the power of the government behind them, so far as
the executive was concerned, in every shape and way.”>2 No
wonder that a half-century later, when the proposed Bricker
Amendment, which among other things would have limited the
executive’s free hand in foreign affairs, came up for discussion,
big business was one of its most vocal opponents.53

Looking back on his years in office, Roosevelt told his son in
1909: “I have been a full president right up to the end.”>* And

51Shelby M. Cullom, Fifty Years of Public Service, 2nd ed. (Chicago: A.C.
McClurg, 1911), p. 399.

52Emily S. Rosenberg, Spreading the American Dream: American Economic and
Cultural Expansion, 1890-1945 (New York: Hill and Wang, 1982), p. 58.

53See “Bricker’s Battle 1,” Human Events (January 13, 1954): 1; see also
Duane Tananbaum, The Bricker Amendment Controversy: A Test of Eisen-
hower’s Political Leadership (Ithaca, N.Y.: Cornell University Press, 1988),
pp- 58, 127.

54Emmet John Hughes, The Living Presidency, p. 93.
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just as he promised, Roosevelt had seized all the power that
inhered in the presidency, and through his actions in office per-
manently strengthened the executive for his successors.

[Wlhenever I could establish a precedent for strength in the
executive, as I did for instance as regards external affairs in the
case of sending the fleet around the world, taking Panama, set-
tling affairs of Santo Domingo and Cuba; or as I did in inter-
nal affairs in settling the anthracite coal strike, in keeping
order in Nevada this year when the Federation of Miners
threatened anarchy, or as I have done in bringing the big cor-
porations to book—why, in all these cases I have felt not
merely that my action was right in itself, but that in showing
the strength of, or in giving strength to, the executive, I was
establishing a precedent of value.>5

In both domestic and foreign affairs, that meant seizing the ini-
tiative, constitutionally or not, from Congress, and in interna-
tional relations it meant that the United States would force its
way onto the world stage to take its rightful place among the
great powers. Long gone was the view of Charles Pinckney, who
had said that

[wle mistake the object of our Government if we hope or wish
that it is to make us respectable abroad. Conquest or superiority
among other Powers is not, or ought never to be, the object of
republican systems. If they are sufficiently active and energetic to
rescue us from contempt, and preserve our domestic happiness
and security, it is all we can expect from them—it is more than
almost any other government ensures to its citizens.56

Instead of this classical vision of the American republic, Roo-
sevelt solidified trends toward centralization that had been at
work since the 1860s and institutionalized what amounted to a
revolution in the American form of government. His legacy is
cherished by neoconservatives and other nationalists but
deplored by Americans who still possess a lingering attachment
to the republic the framers established.

55Theodore Roosevelt to George Otto Trevelyan, June 19, 1908, in Morison,
ed., The Big Stick, 1907-1909, p. 1087.

56Quoted in Felix Morley, “American Republic or American Empire,” Mod-
ern Age 1 (Summer 1957): 26.
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12
THE USE AND ABUSE
OF ANTITRUST FROM
CLEVELAND TO CLINTON:
CAUSES AND CONSEQUENCES

(GEORGE BITTLINGMAYER

THE STRUGGLE BETWEEN PRESIDENTS AND BIG BUSINESS:
WINNERS, LOSERS, AND BUSINESS CONFIDENCE

recurring theme in U.S. history. Nineteenth-century dis-

putes over banking, such as the struggle between
Nicholas Biddle and Andrew Jackson, provide early examples.
The rise of the modern corporation toward the end of the nine-
teenth century resulted in an intensification of this conflict. In
response to the emerging “trusts” and their successors, the mod-
ern industrial corporations, individual states, and the federal
government passed “antitrust” laws in the 1880s and 1890s.
However, the new laws by themselves proved ineffective in
curbing the growth of big business, partly because the federal
judiciary resisted interpreting early antitrust laws aggressively
and partly because New Jersey and Delaware offered a safe legal
haven. Ironically, the new laws drove the trusts underground or
stimulated the formation of corporations that were beyond the
reach of the law as the courts were then interpreting it. The
Supreme Court justices, steeped in the common law tradition on
which the Sherman Act was allegedly based, were not ready to
condemn big business.

The turning point came when Theodore Roosevelt initiated a
series of antitrust suits against big business. His targets included
a major railroad merger, the Chicago meat packers Armour and
Swift, and Rockefeller’s Standard Qil. However, the lawsuits by
themselves likely would not have been enough to sway the high
court. It was Roosevelt’s simultaneous use of the bully pulpit
that persuaded the Supreme Court to reverse itself and rescue the

Dramatic conflict between the president and business is a
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Sherman Act from irrelevance. Roosevelt turned a legal and eco-
nomic question into a highly charged political issue and showed
that government could indeed make life tough for the trusts.
The Supreme Court bowed to this political reality—though by
the narrowest of margins, perhaps for fear that it would lose
influence on the trust issue if it did not.

Other presidents picked up where Roosevelt left off, and the
list of trustbusters turns out to be surprisingly long and bipar-
tisan. Roosevelt’s successor, William Howard Taft, though serving
only one term, actually filed more cases than did Roosevelt. Taft’s
attorney general sued to break up U.S. Steel and promised to break
up the country’s one hundred largest corporations. Woodrow
Wilson enacted several major pieces of antitrust legislation and
conducted a vigorous campaign of enforcement. The trust-bust-
ing tradition surfaced again under Herbert Hoover, Franklin Roo-
sevelt, Harry Truman, Dwight Eisenhower, and John Kennedy. In
fact, Kennedy’s famous May 1962 confrontation with Big Steel
was accompanied by a major antitrust initiative.

Though the history of these struggles is well-known, their
treatment by historians, even by economic historians, is unsat-
isfying. Historians have told us what happened: presidents and
big business frequently clashed. However, the historians have
not offered compelling reasons for the struggles between gov-
ernment and business. They also haven'’t offered insight into the
consequences.

This neglect of the “why” and the “so what” of antitrust is
unfortunate. The neglected “why” can help us illuminate the
nature of economic policy and, in particular, the motivations of
the chief executive. For a number of policies—and antitrust is a
leading example—economists have not reached a consensus
about why government does what it does. The history of presi-
dential use of antitrust offers some clues. Presidents undertook
major antitrust initiatives either (1) after a period of sustained
economic change as a reaction to that change, or (2) as a way of
covering up policy failures. Antitrust originated in the far-reach-
ing economic changes that took place a century ago and received
a new endorsement after the far-reaching changes that occurred
in the 1920s. A similar, though muted, reaction occurred after
the 1980s merger wave, which led to stepped-up antitakeover
legislation and court opinions less friendly toward takeovers.

The neglect of the “so what” of antitrust is also unfortunate
because antitrust mattered. In the first instance, and perhaps
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surprisingly, it mattered for the stock market and the economy.
Antitrust was bad for the economy because politically charged
and volatile attacks on business undermined business confi-
dence. Why would corporations make investments when the
future of the corporate form was uncertain? A decline in busi-
ness confidence is a plausible consequence of volatile, politically
charged trustbusting.

The assertion that trust-busting affected the economy is
perhaps surprising today. However, it was not surprising to
eminent economists writing when the trusts were under attack.
Ninety years ago, the charge that Theodore Roosevelt had caused
the panic of 1907 was commonplace. But the panic of 1907,
though extreme, was not unique. The evidence supports the
view that sporadic attacks on business hurt the stock market
and the economy in 1919-1920, 1929-1930, 1937-1938, and
at several other crucial points.

If beating up on big business hurts stock prices—-if it lowers
the traded value of big business—does a friendly attitude
increase the value of business? The answer turns out to be “yes.”
A number of presidencies—including those of McKinley,
Coolidge, Reagan, and, perhaps surprisingly, Clinton—have been
marked by a friendly attitude toward business and a buoyant
stock market and robust economic performance. The strong
stock market returns of the last fifteen years of the twentieth
century were the consequence of two happy circumstances—
low inflation and policies that, more so than during any other
fifteen-year period of our history, have accepted the modern
corporation and the merger of large firms. '

Given its woeful economic effects, antitrust also mattered
for the fortunes of the two major parties and individual presi-
dents. For example, the conflict over antitrust policy resulted in
Theodore Roosevelt’s Bull Moose candidacy in 1912 and con-
tributed to the Democratic victory. Indeed the role and power of
the large corporation was the single defining issue of the election
of 1912. In addition, much contemporary commentary and the
relevant evidence support the notion that Wilson'’s policies ham-
pered economic recovery. Big business and Wall Street were
afraid, and rightly so. America’s antitrust struggles also explain
some aspects of U.S. policies during World War [, in particular
the suspension of antitrust under the War Industries Board,
which gave business a safe harbor at the expense of government
control.
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Another example further illustrates the possible influence of
antitrust on the course of presidential history. Coolidge became
president by accident in 1923. He deliberately pursued antitrust
liberalization over the next five years. Hoover reversed this pol-
icy in the fall of 1929, and this shift put into doubt the legal
validity of the very large number of mergers that had occurred
under Coolidge. This uncertainty arguably laid the basis for the
1930 recession, and hence can be viewed as a precipitating fac-
tor in the Great Depression and in Hoover’s defeat in 1932.

One point deserves emphasis: The shift in antitrust policy
probably created an ordinary recession; it did not cause the Great
Depression. The cause of the Depression has to be found in
whatever turned an ordinary downturn into a world-class, one-
third decline of output. Most plausibly, the one-third decline in
the price level, aggravated by U.S. adherence to the gold stan-
dard, explains the depth of the Great Depression itself. Uncer-
tainty about the future course of government policies engen-
dered by Hoover’s New Deal-like initiatives may very well have
contributed to a decline in investment by business, a decline in
durable goods expenditures by the public, and increased hoard-
ing of money. The latter no doubt contributed to the decline of
the price level.

A final example concerns the very close election of 1960.
With a more robust economy, Richard Nixon would likely have
beaten John Kennedy. One possible cause of the low economic
growth of the late 1950s may very well have been the revival of
antitrust in the late Eisenhower administration. This revival was
consistent with Eisenhower’s concern about the “military-
industrial complex.” Ironically, it may have cost Nixon his first
chance to move into the White House.

The view advanced here, that (1) the Sherman Act had its
origins in the gains and losses of a dynamic economy and (2) the
Sherman Act caused economic damage when applied in a highly
charged political environment, solves some riddles. This theory
of the origins and effects of antitrust explains the very large
amount of attention paid to the trust problem. New business
forms created winners and losers on a grand scale. The political
struggle and ensuing uncertainty created recessions and stock
price volatility.

However, this new view of the Sherman Act also raises a
provocative question. If slowing down the redistribution of
wealth that occurs with dynamic markets also hurts economic
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growth and financial markets, was this a price that presidents
and others involved in trust-busting willingly paid? The evi-
dence suggests that most presidents were unaware of the full
extent of the trade-off.

THE MODERN CORPORATION:
ITs EconoMic AND PoLiTicCAL CONSEQUENCES

From the vantage point of the early twenty-first century,
we've lost sight of a fact that was once obvious. In the words of
historian Martin Sklar:

The trust question was the corporation question. The great
antitrust debates were . . . in essence, debates about the role
and power of the large corporations in the market and in soci-
ety at large, and debates about the corresponding role and
power of government in relation to the emergent corporate
order.!

A hundred years ago, the debate revolved around a single “trust
and corporation problem.” Remnants of this view were evident
as recently as two decades ago, when some legal scholars and
economists took the view that the defense of small business and
worthy men beset by larger, more efficient competitors was still
a valid goal of antitrust. That debate seems quaint today. Most
observers have accepted the modern corporation and the goal of
economic efficiency. Today’s debate over antitrust revolves
around how best to protect consumers rather than how best to
protect inefficient competitors.

Why was the “trust and corporation problem” important?

(1) The modern corporation constitutes the single most
important innovation in the organization of business. The mod-
ern corporate form is responsible in large part for the phenom-
enal increase in the standard of living of the last century. By
means of limited liability, the corporation can raise large
amounts of capital. By means of the holding company and
merger, it solves problems of coordination and control and
allows valuable assets in the form of a going concern to be
transferred to more valuable uses. We tend naturally to view
our improved conditions as the result of a long list of specific

IMartin Sklar, The Corporate Reconstruction of American Capitalism:
1890-1916 (Cambridge: Cambridge University Press, 1988), p. 179.
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technical advances—the automobile, the airplane, electrical
appliances, or the computer. But we owe our well-being to orga-
nizational as well as physical innovation. The application of new
technology on a wide scale requires large amounts of capital.
Indeed, even the prospective rewards for would-be innovators
depend on the institutions available to implement their innova-
tions. The integrated circuit finds wider application and has gen-
erated higher social returns because corporations produce the
final products—everything from microwave ovens to handheld
games to supercomputers. Any complete explanation of our
material progress over the last century would also have to
emphasize the role of new forms of business organization and,
in particular, the modern corporation.2

(2) The rise of the modern corporation and new technologies
generated winners and losers, and the losers turned to the polit-
ical process. A hundred years ago, ever cheaper railroad trans-
portation helped efficient large-scale producers and hurt their
existing smaller competitors. Cheap kerosene was a boon to the
average household but harmed candle and whale oil producers.
The refrigerated railcar made centralized slaughter of hogs and
cattle possible but hurt regional slaughterhouses, in particular
those along the eastern seaboard. In the 1920s, the rapidly grow-
ing use of the automobile, electricity, and other innovations cre-
ated higher standards of living for many and “profitless prosper-
ity” for others. Today, information technology generates winners
and losers—firms and workers whose value is increased in the
marketplace by the computer and telecommunications technol-
ogy, and those whose value is decreased. Even within high-tech
industries, new developments create winners and losers.3

(3) In the U.S., the political reaction to these gains and losses
often took the form of antitrust. If large firms threatened small
firms, then the political policies designed to protect small firms

2Alfred D. Chandler, Jr., The Visible Hand: The Managerial Revolution in
American Business (Cambridge, Mass.: Harvard University Press, 1977);
Lester G. Telser, A Theory of Efficient Cooperation and Competition (Cambridge,
Mass.: Cambridge University Press), chap. 8.

3Thomas J. DiLorenzo, “Origins of the Sherman Act: An Interest-Group
Perspective” International Review of Law and Economics 13 (Fall 1985):
73-90; Telser, A Theory of Efficient Cooperation and Competition, chap. 2;
Gary D. Libecap, “The Rise of the Chicago Packers and the Origins of Meat
Inspection and Antitrust,” Economic Inquiry 30, no. 2 (April 1992): 242-62.
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would focus on firms grown large through merger or through
colorably unfair business practices. At several points, the legal
struggle threatened to involve nearly every major corporation or
subject major sectors of the economy to state control on prices
or profits. This happened formally with railroads, utilities, and
phone companies, and informally with steel.

(4) Antitrust attacks were often linked with other antibusi-
ness initiatives. At the turn of the century, for example,
antitrust initiatives were linked in time with efforts to enact per-
sonal and corporate income taxes, with agitation against the
“money trust,” and with the creation of federal bureaucracies
with power over business. During the late 1930s, antitrust chief
Thurman Arnold’s attack on business practices was accompa-
nied by an attack on America’s “hundred wealthy families” and
the Temporary National Economic Committee hearings.*

(5) Attacks on business, though sometimes largely rhetori-
cal, often posed a substantial threat to the continued vitality of
the corporation. This is true even if the country never actually
“went socialist.” There were points at which there was an appre-
ciable likelihood—perhaps small but still not negligible—that the
country would go ‘round the bend. A new antitrust initiative
might have been successful in reaching its rhetorical aims, or it
might have signaled the first step in a broader panoply of
antibusiness policies. At such points, it makes sense for business
to put its investment on hold, with predictable consequences.>

4Sam Peltzman, “Toward a More General Theory of Regulation,” Journal of
Law and Economics 19 (October): 211-40; Fred S. McChesney, “Be True to
Your School: Chicago’s Contradictory Views of Antitrust and Regulation,”
Cato Journal (Winter 1991): 775-98; Mark J. Roe, Strong Managers, Weak
Owners: The Political Roots of American Corporate Finance (Princeton, N.J.:
Princeton University Press, 1994); Ellis Hawley, The New Deal and the Prob-
lem of Monopoly: A Study in Economic Ambivalence (Princeton, N.J.: Prince-
ton University Press).

5The idea that uncertainty on the trust question might affect business con-
fidence was first proposed by Wesley Clair Mitchell, the founder of Ameri-
can business cycle research (Wesley Clair Mitchell, Business Cycles [New
York: National Bureau of Economic Research, 19271). John Bates Clark and
John Maurice Clark suggested the possibility as well. Irving Fisher was
undoubtedly thinking about the same debate when he wrote a scant two
decades later: “During the Roosevelt and Wilson regimes, there was an
organized effort at ‘trust busting’; it was the popular sport of politicians”
(Irving Fisher, The Stock Market Crash-—And After [New York: Macmillan,
1930}, p. 106).
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Fixep CosTs:
AN EcoNoMIC AND POLITICAL PERENNIAL

The trust and corporation problem had its origins in the rise
of the modern corporation a century ago. One important com-
plication arose from the problem of fixed costs. Many of the
early corporations involved in transportation and manufactur-
ing produced under conditions of high fixed costs. However,
high fixed costs implied that an industry might not be able to
conform to the textbook model of competition. Some sort of
“noncompetitive” conduct often emerged, generating situations
that were ripe for political exploitation. Even with a good-gov-
ernment view, the fixed-cost problem generates a policy chal-
lenge, namely that of separating good, “efficient” restrictions
from “bad” inefficient restrictions.

The fixed-cost problem arose from new technologies. Sub-
stantial fixed costs came to characterize manufacturing, trans-
portation, and telecommunications. Paradoxically, the decline in
transportation costs that accompanied the rise of the railroad
and steamship meant that a small, local monopoly was often
displaced by regional, national, or even worldwide oligopoly of
large firms.

In an older literature, the existence of several firms with
high fixed costs implied “cutthroat competition,” competition
that drove prices below the costs of production. The idea has had
fluctuating fortunes. It initially received the endorsement of
leading economists but then came in for a good deal of derision.
Today, the problems posed by fixed costs and the possibility of
cutthroat competition have experienced a revival among eco-
nomic theorists. Modern economic theory has shown that,
excepting special circumstances, fixed costs are incompatible
with a competitive equilibrium.¢ This opens the door to some-
thing else: prices too low to cover socially-justified costs, cartels
or merger, for example.

The emergence of fixed costs generated reaction and counter-
reaction on the part of business and the government. The original
reaction took the form of pools in railroading and of trusts and
cartels in manufacturing. Some companies also adopted merger or
the holding company, a form made possible by New Jersey in the
late 1880s. With the increased pressure of antitrust at both the

6Telser, A Theory of Efficient Cooperation and Competition, chap. 3.
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state and federal levels during the 1890s, many more corpora-
tions sought refuge in merger and the holding company. The
fixed-cost problem and the public’s and government’s reaction
to the original cooperative forms—trusts, pools, cartels, and
merger—are an important part of the story.

Though some firms took refuge in merger, many others
continued as separate entities linked through cooperative agree-
ments. It was a simple question of relative costs. Though cartels
suffered occasional breakdowns, independent firms under the
control of owner-managers were more efficient.

The question of what to do about these cooperative forms of
organization surfaced repeatedly in the trust debate. The vague
prohibitions of the Sherman Act against restraints of trade can
be interpreted as a plea to the courts to find a solution. During
Theodore Roosevelt's administration, the fixed-cost problem was
reflected in the Hepburn bill—proposed legislation that would
have allowed “reasonable restraints of trade.” With the failure of
this initiative, attention turned to Arthur Jerome Eddy’s “open-
price” or “association movement” and Judge Gary s steel industry
dinners. The fixed-cost problem also surfaced in Supreme Court
decisions that allowed for reasonable restraints of trade and in the
debate leading up to the creation of the Federal Trade Commission
(FTC) in 1914. Indeed, the hope was that the trade commission
would be able to offer guidance on the nettlesome issues raised by
restraints of trade. However, when it was finally allowed to do so
in 1920s, the Supreme Court rebuffed its efforts.

In the meantime, the idea of a safe haven for cartels was
implemented during World War I in the form of Webb-Pomerene
exemptions for shipping and export cartels, and the War Indus-
tries Board. After the war, efforts to establish a peacetime indus-
tries board foundered, but antitrust chief “Colonel” Donovan at
the Justice Department along with William Humphrey at the FTC
continued with sub-rosa efforts to promote cooperative forms of
organization during the 1920s. Beginning in the early 1920s,
Commerce Secretary Herbert Hoover promoted similar aims, with
policies designed to encourage the exchange and dissemination of
information at the industry level.

The fixed-cost problem surfaced again in the infamous 1933
Appalachian Coals decision. Paying close attention to develop-
ments in the political world, the Supreme Court briefly returned
to a “rule of reason” approach to cartels and approved a joint
sales agency covering roughly 10 percent of U.S. production.
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Possibly the most famous attempt to deal with the conse-
quences of the fixed-cost problem was the National Industrial
Recovery Act, enacted in 1933 close on the heels of the
Appalachian Coals decision. The NIRA was the centerpiece of
Franklin Roosevelt’s First Hundred Days. It created the National
Recovery Administration (NRA). Historian Robert Himmelberg
convincingly argues that the NRA had its origins in the War
Industries Board and the pro-association-movement policies of
the antitrust agencies during the 1920s. In fact, Roosevelt had
been a trade association lawyer.

The NRA was the culmination of antitrust reform efforts
that began with the panic of 1907 and the ill-fated Hepburn Bill.
One continuous thread connects the Sherman Act, the early car-
tel cases such as Trans-Missouri and Addyston, Theodore Roo-
sevelt’s proposed Sherman Act amendments to allow “reason-
able restraints of trade,” Eddy’s “open-price associations,” Judge
Gary’s dinners, the Federal Trade Commission Act, antitrust
exemptions to export associations and ocean shipping, Bernard
Baruch’s War Industries Board, the activities of Hoover as Com-
merce secretary and Colonel Donovan as antitrust chief, the dis-
cussion over antitrust reform during Hoover’s term as presi-
dent, and the short-lived reforms under the NRA.

The Supreme Court declared the National Recovery Act
unconstitutional in 1935, and no further attempts were made to
provide a statutory haven for cartels. Over the next few decades,
manufacturing industries that operated under substantial fixed
costs—steel and cement, for example—adopted a variety of
forms to deal with the problem: illegal cartels, vertical integra-
tion, basing point pricing, merger, and foreign ownership. A
number of other industries characterized by high fixed costs—
notably railroads, telephony, trucking, and airlines—either were
already subject to federal or state regulation of price and entry
or became subject to such a regime. In all of these cases, whether
steel, cement, or airlines, the industries arguably operated with
less efficiency than they would have under a system of self-reg-
ulation disciplined by common law courts, free entry, and the
emergence of new products.

PRESIDENTS AND TURNING POINTS

President Benjamin Harrison signed the Sherman Antitrust
Act into law in July 1890. Early enforcement was sporadic.
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Indeed, early legal commentary held that the new law either
merely codified the common law-—and hence implied no large
changes for the legality of trusts—or was bound to have limited
reach because of constitutional limitations. E.C. Knight, the case
against the infamous Sugar Trust, proved these doubters right.
The case, decided in 1895, put merger out of reach of the Sher-
man Act, because it held that the trade in shares that effectuated
a merger was not interstate commerce. Grover Cleveland’s attor-
ney general, Richard Olney, had already been skeptical of the
Sherman Act’s reach. This decision only confirmed his suspi-
cion.

It would be difficult to exaggerate the importance of Knight.
The case created a well-defined safe haven for the trusts—
namely merger. At the same time, Trans-Missouri and Joint Traf-
fic, both cases against railroads, and the Addyston Pipe, filed
against an industrial cartel, established the per se rule against
cartels. The resulting legal scissors created a clear incentive for
the trusts to merge—and merge they did ,on a scale that has not
been equaled, adjusting for the size of the economy. The ensuing
Great Merger Wave of 1898-1902 involved roughly half of U.S.
industrial capacity and created or greatly augmented many large
firms that were household words through much of the twenti-
eth century, including General Electric, DuPont, U.S. Steel, and
Standard Oil.

The trusts played a secondary role in the election of 1896.
The main issue was the currency question. However, it was
clearly understood that the victory by William Jennings Bryan
would imply changes for the trusts as well. Many commenta-
tors have stressed the possible link between the election of 1896
and the recession that occurred the same year. The fear of limit-
less money creation under Bryan’s proposed free silver program
may have generated part of the slump, but the prospect of
stepped-up and politicized attacks on corporations may have
played a role as well.

With the election of 1896 decided and William McKinley in
office, the economy grew at a remarkable pace over the next
four years. From a monetarist’s view, one factor may have been
the discovery of gold in Alaska. Arguably, the safe haven for
trusts and widespread mergers of the same years also played a
role. Though a renewed candidacy by Bryan in 1900 appears to
have cast a momentary shadow over the economy, the economy
turned robust again after the election.
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The assassination of McKinley in September 1901 proved to
be a crucial event. It propelled “that cowboy,” Theodore Roo-
sevelt, into the presidency. In fact, the attack on McKinley and
his death a few days later unsettled the stock market. Note that
Kennedy’s assassination did not have similar effects. The mere
fact of a lone madman attacking the president would not and
should not rattle markets. Rather, commentary at the time and
circumstantial evidence implicates the trust-busting inclinations
that Roosevelt had already revealed as governor of New York.

Wall Street’s suspicions proved well-founded. The most
important case of Roosevelt’s first term stemmed from the
Northern Securities merger. On the basis of the facts and the law,
the merger was beyond the reach of the law, by virtue of E.C.
Knight. However, the merger generated strong emotions, and
Roosevelt communicated his determination to overthrow legal
precedent. Arguably, the fear that Roosevelt would be successful
and attack other larger mergers contributed to the rich man’s
panic of 1903. In a 54 decision in 1904, a divided Supreme
Court, in fact, overturned the Sugar Trust decision and held the
Northern Securities merger in violation of the Sherman Act. This
case marked the beginning of twentieth-century trust-busting.

However, 1904 was also an election year. Roosevelt’s attor-
ney general showed sensitivity to business fears when he said
immediately after the decision there would be “no running
amok” on antitrust. Roosevelt and Congress undertook admin-
istrative measures, forming both the Bureau of Corporations
and the Antitrust Division of the Justice Department. But they
did not initiate any more aggressive, high-profile cases.

This changed in 1906. Standard Oil had been one of the pio-
neering trusts, and independent oil producers had attacked it for
two decades. Two circumstances may explain the escalating
attacks of 1900-1906. First, the discovery of crude in Texas
depressed crude oil prices, squeezing the margins of Pennsylva-
nia producers. Second, Ida Tarbell had written a series of highly
popular muckraking pieces about Standard Oil. The stage was
set for a number of investigations and the November 1906
antitrust filing.

The Standard Oil case generated interest for a number of rea-
sons. It represented the first attempt to use the Northern Secu-
rities precedent—which mnvolved a railroad merger—against a
large industrial trust. Moreover, when the case dragged on in
1907, Roosevelt’s attorney general threatened to institute criminal
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proceedings—raising the prospect of substantial jail time for
Rockefeller and for other leading industrialists. Third, a success-
ful prosecution of Standard Oil would put in jeopardy nearly
every major industrial consolidation. The legal posture at the
time was that a violation of the Sherman Act—"bad behavior”
under the antitrust laws—carried the punishment of dismem-
berment. This satisfied the political craving to undo the Great
Merger Wave that E.C. Knight had permitted, but it would have
implied a costly and drawn-out legal battle between govern-
ment and the trusts. Finally, the Standard Oil case generated
uncertainty because Roosevelt backed up the legal assault with a
wildly popular political assault on the trusts. Two further major
cases, against the Tobacco Trust (American Tobacco) and the
“Gunpowder Trust” (DuPont), added to the sense that large
changes were afoot.

The assault on the trusts was accompanied by what came to
be called the panic of 1907, which was marked by a 50-percent
decline in stock prices and a one-third decline in output over the
twelve months ending December 1907. Roosevelt’s critics
blamed the panic on his trust-busting, and many of his friends
even urged him to suspend his attacks or reverse course. In a
phrase that reverberated through ensuing decades, Roosevelt
responded that he had not caused the panic, but rather that
“malefactors of great wealth” had provoked it in order to dis-
credit his policies.

In fact, Roosevelt began pulling his antitrust punches in late
1907 and started to urge antitrust reform to allow “reasonable
restraints of trade.” The proposed legislation, which provided for
an agency that would have passed judgment on proposed coop-
erative arrangements, eventually died, in large part because it
would have strengthened the hand of the executive.

Roosevelt’s successor was William Howard Taft. Taft was the
author of the 1898 circuit court opinion in Addyston Pipe, which
had established the per se rule against price fixing. Indeed, Taft’s
circuit opinion became more famous than the Supreme Court
opinion that affirmed it in 1899. He argued that a per se prohi-
bition of cartels under the Sherman Act merely codified the
common law, though recent scholarship disputes this claim.?

’Mark F Grady, “Toward a Positive Economic Theory of Antitrust,” Eco-
nomic Inquiry 30, no. 2 (April 1992): 225-41.
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Ironically, his Addyston opinion had accelerated the merger
wave in which many large corporations were formed.

Taft, besides having shaped early antitrust doctrine, was also
a very stubborn man. Against this background, it is not sur-
prising that he pursued an even more aggressive antitrust pol-
icy than did Roosevelt. At one point, his attorney general threat-
ened to break up the nation’s hundred largest corporations and
send corporate officials to jail. Taft saw himself restoring an ide-
alized nineteenth-century competition. “We must go back to
competition: If that is impossible, then let us go to socialism, for
there is no way between.”8 His most famous case involved U.S.
Steel, which, with Roosevelt’s approval, had acquired Tennessee
Coal and Iron in the depths of the 1907 panic.

Taft’s trust-busting was also accompanied by troubled
financial markets and charges that his policies undermined busi-
ness confidence. Unlike Roosevelt, Taft freely admitted that his
policies “may make business halt.” In a letter to his brother, he
wrote: “We are going to enforce that law or die in the attempt.”
The words were prophetic.

Roosevelt, piqued because he was named as the handmaiden
of the trusts and sensing that Taft was vulnerable, staged his cel-
ebrated Bull Moose candidacy. Taft and Democratic challenger
Wilson adopted a strong antitrust position, while Roosevelt
viewed trusts as engines of progress in part and sought to dis-
tinguish good and bad trusts. The debate over the trusts was the
single defining issue of the election of 1912. A sullen Taft did lit-
tle campaigning, in fact. His only goal was to deny Roosevelt the
White House. With the benefit of hindsight, it is possible to
argue that had Taft shown more discretion and less valor, he
would not have provoked Roosevelt into running, the economy
would have done better, and Taft would have been reelected.

After Wilson's victory, the trust issue continued as one of
the major policy topics. In the 1911 Standard Oil and American
Tobacco opinions, the Supreme Court had upheld the divestiture
of these two trusts, but also had included language friendly to
the “good trusts” view. Congressional attempts to take back the
initiative resulted in the Clayton and Federal Trade Commission
Acts. At the same time, concern about the “money trust”
resulted in two major reforms. The Federal Reserve Act of 1913
gave the U.S. a central bank. At one level, this was a response to

8Wall Street Journal, October 7, 1911, p. 1, col. 4.
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the perceived lack of “elasticity” in the banking system during
the panic of 1907. At another level, it established a counter-
weight to influential bankers, like J.P. Morgan, who had served
as lenders of last resort. The second related reform emerged from
Pujo Investigation. This investigation, which concerned the
alleged influence of the “money trust” over industry, did not
result in new law, but prominent investment bankers removed
themselves from the boards of major industrial firms to avoid
trouble.?

Wilson'’s first administration was not marked by a robust
economy. Critics charged that unfriendly business policies hurt
business confidence. Indeed the Wilson administration admitted
as much. In January 1914, Wilson told Congress, “The antago-
nism between business and government is over.”10 But it was
not over, and his administration seemed divided between faith-
fulness to the slogans of 1912 and the desire to create a favor-
able business climate. World War I provided a new dimension.
U.S. opportunities for ocean transport and export provided
rhetorical cover for antitrust exemptions to shipping and export
associations. The need to secure industrial cooperation in the
war effort once the U.S. entered the war formally in 1917
caused the Wilson administration to grant a long-standing
request for antitrust exemptions along the lines proposed in
Roosevelt’s ill-fated Hepburn bill of 1908. The War Industries
Board administered the resulting industry associations.
Arguably, the strong performance of the U.S. economy during
the war was due in part to the restoration of business confi-
dence—the knowledge that the Wilson administration was a
good deal less likely to attack business on antitrust grounds. In
fact, the newly created FTC, which many viewed as a potential
rogue elephant from the very beginning, did not receive sub-
stantial funding for several years after its creation.

After the November 1919 Armistice, U.S. policies changed
rapidly. Industry hopes of a peacetime industries board were not
fulfilled. In fact, public opinion turned hostile. The inflation gen-
erated by wartime finance created a “cost of living” controversy,
complicated by a “war profiteer” controversy. Together with

9Roe, Strong Managers, Weak Owners.

10Thomas K. McCraw, Prophets of Regulation (Cambridge, Mass.: Belknap
Press, [1984] 1986).
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high-profile antitrust cases, sharpened antibusiness rhetoric at
the state and federal level in 1919-20, and sharp deflation, the
business climate worsened, increasing the chances of Republican
victory in 1920.

The Republicans did win, and Harding’s administration con-
tinued a moderately aggressive antitrust policy, though Com-
merce Secretary Hoover waged bureaucratic resistance to the
campaign against “open price associations” by championing the
cause of information exchange at his agency. Harding’s death in
1923 set the stage for more radical reform. Under Calvin
Coolidge, antitrust policy was scaled back so far that prominent
antitrust attorney Gilbert Montague called the Sherman Act a
dead letter. The FTC saw its major function in promoting indus-
try trade association agreements, and Department of Justice
(DOJ) antitrust chief “Colonel” William Donovan attempted to
establish accomplished facts administratively that the courts
would have to recognize. In particular, he was providing pre-
merger clearance, though he lacked statutory authority. During
the three years 1926 through 1928, the two agencies filed only
one merger case against a publicly traded firm. At the same
time, America experienced its second large merger wave, which
resulted in consolidation of electric utilities (the go-go industry
of the 1920s), automobile manufacture, food processing, and
the fast-growing radio and movie industries.

The rapid growth of some sectors, like automobiles and elec-
tric utilities, caused wrenching changes in others. The rise of the
department store and grocery chains created problems for old-
line retailers. Indeed, complaints surfaced about “profitless pros-
perity” and the lax enforcement of the antitrust laws.

The time was ripe for a swing of the pendulum, but Hoover
might have seemed an unlikely agent. As commerce secretary
under Harding, he had pursued policies sympathetic to the asso-
ciation movement, then under attack by the Justice Department
and the courts. As commerce secretary under Coolidge, he might
have been expected to have been sympathetic to the favorable
attitude toward business and big business in particular. In retro-
spect, one early warning sign appeared when Hoover declined to
make Donovan his attorney general.

During the summer of 1929, merger activity continued at a
rapid pace. Hoover became uneasy and asked Attorney General
William Mitchell to look into the matter. Hoover and Mitchell
were appalled to discover the actual practice under Coolidge.
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Major antitrust initiatives under Coolidge were quietly reversed
in the fall of 1929, and on Friday, October 25, 1929, in his
address at the annual meeting of the American Bar Association,
Mitchell announced a new regime. He promised to enforce the
laws as they were written; he characterized “the machinery of
some trade associations [as] dangerously near price fixing”; he
revealed that the Department of Justice had not approved a sin-
gle merger since the administration took office in March; and he
reserved the right to file suit against any merger not explicitly
approved. This policy put at risk a large volume of mergers, and
it put at risk the multitude of industry trade association agree-
ments brokered by the two agencies. Mitchell’s October 25
speech and the related policy initiatives offer a compelling expla-
nation for the stock market crash that began the preceding
Wednesday and ended with a one-third decline of the Dow
Industrial Average at the close of trading on the following Tues-
day. The switch in regime generated a debate over antitrust
reform that lasted through the remainder of Hoover’s adminis-
tration. In line with experience during earlier periods in which
policy took a turn for the worse from the point of view of busi-
ness, economic activity declined in 1930. Clearly, a good deal of
the subsequent economic decline was caused or greatly aggra-
vated by the collapsing price level. Still, the switch to a less
favorable business climate offers an explanation for the begin-
ning of that decline in 1930, when prices were still stable.

The presidencies of Coolidge and Hoover offer compelling
evidence against economic determinism. Accident thrust
Coolidge into the White House, and a misunderstanding caused
the public and Wall Street to think that Herbert Hoover would
continue Coolidge’s policies, when in fact he did not.

Historians and modern commentators focus on the rhetoric
of the early New Deal, but not the substantive policies. The
“First Hundred Days” are powerful legend, about which little is
known today. This ignorance may be deliberate. Both writers
sympathetic to Roosevelt and writers sympathetic to business
are embarrassed by the cozy relationship between government
and business inherent in the New Deal’s first major piece of eco-
nomic legislation—the National Industrial Recovery Act (NIRA)
of 1933.

From an economic standpoint, the NIRA had its advantages
and disadvantages. Its main advantage was that it implemented
the status quo ante under Coolidge. Its main disadvantage was
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that it represented an adorned power grab by the executive and
a politicization of issues that should have been handled by indus-
try. Given business’s worst fears in 1933, which may have
included the country “going socialist” (recall that socialists of one
stripe or another had prevailed in much of Europe), the good news
may have outweighed the bad. Some evidence at least points to
that conclusion. The passage and early implementation of the
NIRA were marked by a very strong economic recovery. This may
have partly reflected the net benefits of the act itself. Passage of the
NIRA may have had an even greater symbolic effect by conveying
the message that Franklin Roosevelt’s administration was pre-
pared to give business what it wanted, albeit at a price.

The Supreme Court declared the NIRA unconstitutional in
1935, and the monopoly issue languished until the fall of 1937.
With the 1938 elections looming and no end of the Depression
in sight, the administration faced a problem. The solution was
to blame the alleged monopolistic practices of business and the
“hundred wealthy families.” This proved to be effective politi-
cally, but it had the effect of delivering a sharp blow to the
already slow and faltering recovery. The 1938 recession was
arguably a result of this assault. Thurman Arnold began his leg-
endary antitrust campaign. The Temporary National Economic
Committee hearings on monopoly and business practices were
another reflection of this initiative.

America’s entry into World War II brought an end to anti-
business actions. After the armed services complained that
antitrust investigations of major defense industries were harm-
ing the war effort, Franklin Roosevelt kicked Arnold upstairs to
a judgeship, and the Department of Justice largely suspended its
campaign against business. Repeating a pattern seen in World
War 1, cooperation between government and business flourished
once again. The strong performance of U.S. industry during the
war was plausibly the result of lucrative cost-plus contracts
(paid for by a generally lower standard of living of the general
population) and relative freedom from the sorts of virulent anti-
business initiatives that had marked the late 1930s and early
1940s.

After the war, some of the old fears and politics surfaced. A
largely unfounded concern about a “rising tide of concentration”
led to the 1950 Celler—Kefauver Amendment to the Clayton Act.
This closed the “assets loophole,” which had allowed firms to
merge by purchasing assets rather than actual stock shares. Like
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earlier wars, the Korean War generated a truce between govern-
ment and business that was soon lifted. The Antitrust Division
took the first steps, but the Federal Trade Commission soon fol-
lowed. The Supreme Court also endorsed a more strident
antitrust policy. A good deal of this initiative came from Eisen-
hower. Among other measures, he directed that government
purchases of vehicles be carried out so as not to increase con-
centration among the automobile producers. These attacks coin-
cided with the 1958-1959 recession and likely contributed to
Kennedy's slim victory in the 1960 election.

Though different in other respects, Kennedy nurtured the
strident antibusiness policies he inherited from Eisenhower. In
fact, his celebrated 1962 confrontation with the steel companies
only intensified the conflict between government and business.
Already during the Eisenhower years, steel had become a regu-
lated utility for all intents and purposes. The steel companies
could not raise prices without presidential approval. However, in
1962, the industry thought it had the go-ahead to finally raise
prices as well. When it did, Kennedy claimed that no agreement
had been reached and forced the steel companies to roll back their
prices in May. A flurry of antitrust cases against steel firms and
other companies followed in mid-1962. This incident left the
Kennedy administration with the reputation of being “antibusi-
ness” and resulted in the Investment Tax Credit.

Antitrust under Iyndon Johnson came under two influ-
ences: Johnson’s natural inclination to make a deal where one
could be made and the Vietham War. Antitrust enforcement was
in fact scaled back. The war had several consequences. First, it
distracted the chief executive. Its growing unpopularity also
diminished Jackson’s influence over domestic economic policy.
Second, in conjunction with Johnson’s Great Society programs,
the war created inflation and the familiar though erroneous
claims that big business was causing inflation. The departing
Johnson administration filed some of the worst cases on record,
though largely without Johnson’s encouragement. The notori-
ous case against IBM was filed in January 1969, just before
Nixon'’s inauguration.

Antitrust in the 1970s under Nixon, Ford, and Carter went
through its Dark Ages. The agencies engaged in new, entirely
speculative antitrust crusades. Symbolic was the FTC’s case
against the ready-to-eat cereal companies, which alleged that
the major cereal companies had jointly monopolized the market
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by offering too many product varieties. The FTC also filed a
monopolization suit against DuPont for building a titanium
dioxide plant that was too large and too efficient. Also symbolic
was the fact that none of these administrations killed the IBM
case. The revival of the large-firm deconcentration case with the
filing of the AT&T divestiture case in November 1974 raised the
possibility of a new, broader assault on American business.

The Reagan administration brought about two permanent
shifts in economic policy. First, it brought inflation down from
double-digit levels. Second, it scaled back antitrust adventure.
Together, these two changes explain a good deal of the improved
performance of the U.S. economy and the unprecedented per-
formance of the U.S. stock market. The experience of the 1920s
was repeated, though in much muted fashion. Again, restrained
antitrust enforcement and good times went together. And again,
the far-reaching restructuring that these policies permitted gen-
erated a political reaction. In the 1980s, this occurred both at the
federal and state levels. At the federal level, the most notewor-
thy initiatives involved the proposed antitakeover legislation
that researchers have implicated as a precipitating factor in the
1987 stock market crash and actual measures taken to under-
mine the junk-bond market, which had fueled a large fraction of
the takeover activity. At the state level, the U.S. Supreme Court
had declared earlier antitakeover statutes unconstitutional. How-
ever, a new generation of statutes offered takeover targets some
protection. To some extent, the state-level actions were a political
substitute for the federal actions that did not go very far.

Antitrust under George Bush slid back into some of the old
bad habits. Bush'’s antitrust authorities conducted investigations
of Microsoft and Intel; they brought new life to antimerger pol-
icy; they undertook quixotic attacks on Japanese business prac-
tices in Japan; they filed cases against the Ivy League colleges for
alleged conspiracy in offering financial aid; and they revived the
vertical restriction policy after a period of benign neglect. Indeed,
these actions, together with Bush’s endorsement of policies such
as the Americans with Disabilities Act and the 1990 Clean Air
Act, led to the charge that the 1991-1992 downturn was a “reg-
ulatory recession.”

The genius of the Clinton record was its ability to imple-
ment the Reagan changes while at the same time offering some
public-relations dressing. In antitrust history, the Clinton
administration will forever be linked with the case against
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Microsoft. Arguably, the case had its origins as much in
Microsoft’s failure to pay tribute in Washington as in competitor
complaints. The shift in policy is apparent from the many large
mergers that took place during the Clinton administration—
mergers that would have been unimaginable two decades earlier.

CONCLUSION

The past has significance for our future. Consider the case of
a rational, perhaps too-rational, twenty-five-year-old planning
for the future, and in particular planning for retirement. She
might well ask, how will the economy and the stock market do
over the next forty years? The simplest predictions of the econ-
omy and the stock market merely refer to past averages—2 per-
cent real growth and 12 percent per annual returns in the stock
market. Slightly more sophisticated answers attempt to make
predictions based on guesses about future technical and demo-
graphic developments. In view of our experience over the last
hundred years, the best prediction of the future will be the one
that correctly guesses how government deals with business and
the inevitable political pressures to regulate business that eco-
nomic progress and economics generate.
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FrROM OPPONENT OF EMPIRE
TO CAREER OPPORTUNIST:
WILLIAM HOWARD TAFT AS
CONSERVATIVE BUREAUCRAT
IN THE EVOLUTION OF THE
AMERICAN IMPERIAL SYSTEM

WILLIAM MARINA

THE EVOLUTION OF THE IMPERIAL PRESIDENCY

3 ny reassessment of the presidency in general, or of any

president in particular, must begin with some under-

standing of the concept of the presidency itself in Amer-
ican history and its evolution over the last two centuries. From
the writing of the Constitution and the election of George Wash-
ington as the first president, to the election of William Jefferson
Clinton in 1992, it would not be unfair to suggest that the office
of the president has been viewed as something in the nature of an
American “tribunate”—despite the electoral college mechanism,
an individual elected by the whole people.

From its beginnings in the Renaissance with Machiavelli,
modern classical-Republican political thought was permeated
with a fascination for Greece and Rome—their histories and insti-
tutional structures. Thus, the protests of Cato’s Letters against
the corrupt politics of eighteenth-century Great Britain were
enormously popular reading in the formation of the ideology of
the generation of Americans who led the American Revolution
and created the republic.! The terminology of Roman ideals and

TFor some of the classical reading of the Americans of that generation, see
H. Trevor Coulburn, The Lamp of Experience: Whig History and the Intellec-
tual Origins of the American Revolution (Indianapolis, Ind.: Liberty Press,
reprint, 1998).
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institutions was apparent in such organizational concepts as the
Senate, “virtue,” and even the ill-fated Society of the Cincinnati.

But American leaders were also aware that the Roman
Republic and its institutions over several centuries of warfare
and conquest had evolved into the Roman Empire and the Pax
Romana, the latter not universally acclaimed by those inhabi-
tants who suff